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RAMESH NAIR  

The issue involved in the present case is  that  whether the activity of 

mixing of bought out of Fine Crumb Rubber  with 5 % sulphur /yellow  

powder  and 2% Finawax C  amounts to manufacture of  new excisable 

goods. 

 

1.2  The brief facts of the case are  that  the appellant have carried out  

the  trading activity of “ Fine Crumb Rubber”  during the period 13.05.2010 

to 28.07.2012 as under:- 
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(i) “Fine Crumb Rubber purchased from outside  was only re-packed 

without adding anything to it  and sold by appellants  as trading 

activity, during the period 13.05.2010 to 23.09.2011. 

(ii) “Fine Crumb Rubber” purch 

ased from outside was  added with 3%  to 5%  Sulphur /Yellow 

Powder  and 2 % Finawax  C  and sold as a Trading Activity from 

29.09.2011 to 28.07.2012. 

1.3 The Learned Commissioner while adjudicating  the  show cause notice   

has passed  the  impugned order holding  that “Fine Crumb Rubber” is  

significantly  different  and  result of process of  mixing/blending  of Crumb 

Rubber  with sulphur/yellow powder  and  wax  and the same is  distinctly  

different from  the Crumb Rubber  that was  procured from the market. She 

has,  therefore,   confirmed the  duty  demand for   the period from May, 

2010 to July, 2012  under Central Excise  Tariff  Heading 40040000 which 

is for “ Waste, parings and scrap  of  rubber (other than  hard rubber) and 

powders  and granules  obtained  therefrom”. Learned Commissioner has 

also applied  longer  limitation period and  imposed equal amount of 

penalty under Rule 25 of Central Excise Rules, 2002 read with Section 11 

AC  of Central Excise Act, 1944. 

 

2. Shri Hasit Dave, Learned Counsel appearing on behalf of the 

appellant submits that “Fine Crumb Rubber” is  the mixture of bought out  

item i.e. “Fine Crumb Rubber” and Yellow  powder. Around 95%  of “Fine 

Crumb Rubber” and 5% Sulphur (yellow powder) are  mixed by physical/ 

mechanical /process as per buyer’s requirement , around 2 % Finawax C is 

mixed in the “Fine Crumb Rubber”. There is no   involvement of any 

chemical process  or any chemical reaction. He  submits  that as per 
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purchase invoice  the  description of brought out item   is Rubber Fine 

Crumb Powder  and also in the  sales invoice the description of  sold 

product  is  mentioned as “Fine Crumb Rubber”.  So, there is no change in 

the name, characteristics and end-use of the original bought out items.  

 

2.2 He submits that there is merely improvement in the quality by simple 

physical mixing. When bigger pieces of  rubber is  ground  into  smaller  

particles  on storage they tend to agglomerate into lumps  because of static  

charge or when   stored in high stacks  it forms lumps. To prevent these 

fine crumb rubber particle from forming into lumps, china clay/Finawax  is 

used as lubricant  and separating agent  and  keep them  in powder form. 

Secondly, as regards addition of Sulphur, the Crumb Rubber already 

contains sulphur and it is again added to enable cross linking while 

processing. Sulphur enables cross linking of Crumb Rubber with Bitumen, 

when subjected to high temperature at the time of road surfacing. So, the 

whole purpose of physical mixing is to improve   the  quality of the  starting 

material. 

 

2.3  He referred  to the test results  which is the part of the  appeal paper 

book. According to which there is no significant change  after the 

processing from “Fine Crumb Rubber” (Input) to “Fine Crumb 

Rubber”(Finished). Therefore, the process of mixing does not amounts to 

manufacture of distinct product. He placed reliance on the following 

judgments:-  

 CCE  vs. Bharat Petroleum  Corporation  Ltd  - 2023(384)ELT 615 

(SC) 

 CCE  vs. Osnar Chemical  Pvt  Ltd  - 2012 (276) ELT 162 (SC) 
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 Reliance  Industries Ltd vs. CCE & ST  - 2023(383) ELT 466 (T) 

 

2.4 He further submits that  apart from the  merits, the demand  is  also 

wholly time  barred. The show cause notice is issued on 25.05.2015 

covering the period from May, 2010 to July, 2012. The appellants have not 

suppressed the facts or  resorted to any wilful misstatement etc. with intent 

to evade payment of duty. On the contrary, they have been holding a 

bonafide belief that the simple  process of  mixing  does not amounts to 

manufacture. In support he relied upon various correspondences dated 

09.02.2010, 14.10.2011 and 28.06.2012 whereby the appellant have 

disclosed /declared the entire activity including the process of mixing  of 

sulphur was with the 95% of  Crumb Rubber . Therefore, there is no 

suppression of fact, the entire  demand is liable to be set aside  on the 

ground of  time bar also. 

 

3. Shri R.K Agarwal, Learned Superintendent (AR) appearing on behalf 

of the Revenue reiterates  the  finding of the impugned order. 

 

4. We have carefully considered  the submission made by both sides 

and perused the records. We find that  as per  the process of mixing of 

brought out “Fine Crumb Rubber” with 3% to 5% of  sulphur/yellow powder 

and 2 % Finawax C and the judgments cited by the  learned counsel it 

prima-facie  appears that  the activity dos not  amount to manufacture of  

distinct product in terms of Section 2 (f)  of the Central Excise Act, 1944. In 

this position, we are of the view that  the  bonafide  belief of the appellant  

that  the activity does not amounts to manufacture  cannot be doubted.  
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4.1 We further find that  the appellant have submitted letters dates 

09.02.2010, 14.10.2011 and 28.06.2012 which are  scanned below:- 
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4.2 From the above correspondences, it is absolutely  clear that  the 

appellant  have informed  the department from time to time  about  their 

activity  of sale of “Fine Crumb Rubber” out of bought out  Crumb Rubber 

and  mixing of 5%  of  Sulphur/yellow powder and Wax  with 95% of 

Crumb Rubber. Therefore, as per the above letters  the  department was 

very  much aware  about the activity of the appellant. Hence, there is no 

suppression of fact  on the part of the appellant  with intent to evade 

payment of  duty. The  show case notice  was issued  on 25.05.2015  

covering the  period from May, 2010 to July, 2012 which is  much after the 

normal period of one year. Therefore,  the entire demand is not sustainable 
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on the ground of time bar. Accordingly, we set aside  the  demand on the 

ground of time bar  alone. Since, the entire  demand is  beyond the  normal 

period and is set  aside on time bar,  we  do not inclined to give  conclusive 

finding  on the merit of the case and the same is left open. 

 

5. As per our above discussion and finding, the impugned order is not  

sustainable, hence, the same is set aside. Appeal is allowed with 

consequential relief , if any,  in accordance with law. 

(Pronounced in the open court on 12.09.2024) 
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