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FINAL ORDER NO. 11965/2024
C.L. MAHAR:

The brief facts of the matter are that the appellant are engaged in the
business of providing various kinds of services such as Business Auxiliary
Service, Erection Commissioning and Installation Service, Maintenance and
Repair services and Supply of Tangible Goods service etc. Working on an
intelligence the department had searched the premises of the appellant on
10.06.2011 wherein it was revealed that the appellant has not obtained any
service tax registration as required under Finance Act, 1994 and they have
not been paying service tax on the taxable service provided by them to
various clients. On being pointed out, the appellant have deposited the
amount of Rs. 10,53,727/- towards their service tax liability along with
interest of Rs. 2,55,491/-. The appellant has also deposited penalty of Rs.
2,63,432/- being 25% of the service tax liability as per provisions of Section
78 of the Finance Act, 1994. A show cause notice dated 05.07.2011 was

issued which was adjudicated by impugned order-in-original dated
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15.11.2011 whereunder all the charges leveled in the show cause notice
have been confirmed by the Adjudicating Authority. The appellant have
approached Commissioner (Appeals) against the impugned order-in-original
dated 15.11.2011 however, they did not succeed and accordingly, they are
before us against the order-in-appeal dated 08.05.2012.

2. Shri P D Rachchh, learned advocate appearing for the appellant have
primarily contended that demand of service tax amounting to Rs. 60,268/-
out of total demand of Rs. 10,53,727/- is not sustainable as the same
pertains to the activity of laying electrical cables upto distribution point of
residential or commercial localities/ complexes and therefore Adjudicating
Authority should have been extended the benefit of CBEC Circular No.
123/5/2010-TRU dated 24.05.2010 to them, when it is clarified that laying
of electrical cables upto distribution point of residential or commercial
localities/ complexes does not fall under the category of taxable service.
The learned advocate has also contended that the Commissioner (Appeals)
has not considered their contention properly as to whether in the given facts
and circumstances it was correct and legal on the part of the lower
authorities to invoke the extended period of demand under Section 73(1) of
Finance Act, 1994. when there were certain doubts regarding taxability of
services of shifting of overhead cables, laying of cables alongside roads,
laying of electric cables between grids/sub stations/transformer stations en-
route, laying of electrical cables upto distribution point of residential or

commercial localities/ complexes.

3. We have also heard Shri Anand Kumar, learned Superintendent (AR)

who has reiterated the findings as given in the order-in-appeal.

4, Having considered the submissions made by both the sides, we find
that the service tax has been demanded from the appellant as per following

tables given hereunder:-
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It can be seen from the above mentioned tables that demand of Rs.
8,14,262/- has been made against the appellant under the category of
Erection, Commissioning and Installation Service. The learned advocate on
the other hand contended that out of this amount, an amount of Rs.
60,268/- pertains to activities such as laying of electrical cables upto
distribution point of residential or commercial localities/ complexes and

therefore, same is not taxable as per clarification issued by CBEC Circular
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No. 123/5/2010-TRU dated 24.05.2010. In this regard we are of the view
that appellant need to approach the original adjudicating authority with all
the relevant documents to prove the fact that the activity undertaken by

them is covered by Circular dated 24.05.2010 supra.

5. So far as their claim that extended period of demand under Section 73
(1) of Finance Act, 1994 is not invokable in their case, we do agree with this
arguments of the learned advocate as we find that the entire activity
undertaken by them for the demand period 2006-07 to 2010-11 was only
detected by the department during the course of search at the premises of
the appellant. We are of the view that even if they were ignorant of the
provisions of service tax, that does not exonerate them from demand of

service tax under the extended time proviso under Finance Act, 1994.

6. In view of above, we remand back the matter to the Adjudicating
Authority only for a limited purpose of determining as to how much taxable
value is covered by the Circular No. 123/5/2010-TRU dated 24.05.2010. We
refrain from interfering with the impugned order-in-appeal on merit with
regard to rest of the order, however the Commissioner (Appeals) will give
them an opportunity of hearing and for adducing the evidences with regard
to claim made by them and as mentioned in the preceding Para. The final
amount of service tax payable and penalty etc. also need to be re-worked

out. In view of above, the appeal is partially allowed by way of remand.

(Pronounced in the open court on 10.09.2024)

(Somesh Arora)
Member (Judicial)

(C L Mahar)

Member (Technical)
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