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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION 

IN ITS COMMERCIAL DIVISION

COMMERCIAL ARBITRATION APPLICATION NO. 96 OF 2021

 

One Point One Solutions Ltd ..Applicant

               Vs.

Reliance Nippon Life Insurance

Company Ltd ..Respondent

Mr.Jamshed  Master  a/w  Delan  Fernandez,  Radhika  Motwani  i/b

Purazar P. Fouzdar, for the Applicant.

Mr.  Shyam Kapadia  a/w Dhruva  Gandhi,  Mehafrin  Mehta  i/b  HSA

Advocates, for the Respondent.

 CORAM:- B. P. COLABAWALLA,J. 
            DATE  :-  SEPTEMBER  28, 2021.

P. C.:

The  present  application  is  filed  under  Section  11  of  the

Arbitration and Conciliation Act, 1996 seeking the appointment of a

Sole  Arbitrator  to  adjudicate  upon  the  disputes  and  differences

between the Applicant and the Respondent arising out of the Service

Level  Agreement  (“SLA”)  dated  3rd May,  2014.   The  Arbitration

Agreement between the parties can be found at Clause 21 of the  SLA
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which reads thus:-

“21.DISPUTE RESOLUTION

21.1.If there is any dispute or difference of opinion between the parties in

respect of any matter arising hereunder or any rights or obligations

hereunder (a “dispute”), then either party may promptly notify the

other  party  of  the  nature  of  such dispute  both  parties  designated

representatives shall cooperate in good faith and make a reasonable

effort  to  promptly resolve such dispute within a period of fifteen

(15) days from the date of receipt of notice of the dispute by the

other party during such dispute, the parties shall continue to meet

their  respective  obligations  hereunder  without  prejudice  to  their

respective rights with respect to such disputed items, if such dispute

is not resolved after such meetings, then either party may pursue any

and all remedies available under this agreement.

21.2 All disputes under this agreement that have not been resolved as set forth

hereinabove shall be resolved by arbitration in Mumbai.  A sole arbitrator

appointed with mutual consent by both the parties shall conduct arbitration

under the Indian Arbitration and Conciliation Act 1996 or any re-enactment

or modification thereof, each party shall bear its own cost of preparing and

presenting its case. The award of the arbitrator shall be a reasoned award

and  shall  be  final  and  binding  on  the  parties.  The  arbitration  shall  be

conducted and the award shall be rendered in English language.

21.3 Each party agrees that, in the event of a breach or threatened breach

of any of the provisions of this agreement or if the party in good faith

believes  that  immediate equitable  relief  is  necessary to  protect  its

interest against irreperable harm in addition to and not in limitation

of,  any  other  rights,  remedies  or  damages  available  at  law  or  in

equity, the other party may be entitled to equitable relief, including a

temporary  restraining  order,  preliminary  injunction  and permanent

injunction in order to prevent or restrain any such breach or to protect

its interests against such harm.

21.4 Subject  to  the  provisions  hereinabove,  the  terms  and  provisions

herein  contained  and  all  the  disputes  or  claims  relating  to  this

Agreement  shall  be  governed  by,  interpreted   and constructed  in

accordance with the laws of India. The courts of Mumbai shall have

jurisdiction in respect of any such disputes or  claims.
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21.5  Governing Law

The construction, performance and validity of this Agreement will

be governed by Indian laws and the Courts in Mumbai shall have

exclusive jurisdiction for any matters to be dealt in accordance with

this agreement.

21.6  Continued Performance

The parties shall  continue to  perform their  respective obligations

under this Agreement pending the resolution of a dispute.”

2 At  the  outset,  I  must  state  that  the  existence  of  the

Arbitration  Clause  has  not  been  disputed  by  the  Respondent.

However, the above application was opposed mainly on two grounds.

The first ground taken was that the dispute between the parties is not

arbitrable as the claims made by the Applicant  is outside the term of

the  SLA as well  as the  pleaded case of the Applicant as reflected in

paragraph 4.10  of  the  application.  In  this  regard,  Mr.  Kapadia,  the

learned counsel appearing on behalf of the Respondent, brought to my

attention Clause 2.1 of the SLA which defines the term of the SLA and

stipulates that the same shall continue to be in force and in effect for a

period  of  three  years  and  can  be  extended  for  a term  of  one  year

thereafter  and  shall  supersede  all  prior  or  contemporaneous

communications, proposals and agreements, whether electronic, oral

or written between the Respondent and the Petitioner.  Mr. Kapadia

submitted that the SLA is dated 3rd May, 2014 and hence the period of

three years came to an end on 2nd May, 2017.  However, the claim of
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the Applicant is in relation to the services rendered and invoices raised

for the period after 2nd May, 2017.  In this regard, Mr. Kapadia brought

to  my  attention  the  invoices  annexed  at  Exhibits  13  and  14  of  the

application as well as paragraph 4.10 thereof. He, therefore, submitted

that  the  disputes  are  clearly  not  arbitrable,  and  hence,  there  is  no

question of referring the disputes to  arbitration. 

3 I  am  unimpressed  with  this  argument.  As  correctly

submitted by the learned counsel appearing on behalf of the Applicant,

prima facie, the Respondent availed of the services of the Applicant

even  after  the  expiry  of  the  term  of  3  years.   The  contract  itself

contemplates  that  the  same  can  be  extended.   According  to  the

Applicant, by availing the services of the Applicant, the Respondent by

its conduct extended the term of the SLA.  Furthermore, it is pertinent

to note that from 2017 onwards, there is correspondence on record to

show that the Applicant has been demanding these payments from the

Respondent.  Never once has the Respondent ever contended (until the

reply  to  the  invocation  notice) that  the  payments  claimed  by  the

Applicant  is  beyond  the  term  of  the  SLA,  and  hence,  not  payable.

Prima facie, therefore, I am unable to accept this submission on behalf

of the Respondent. To put it simply, I cannot conclusively come to  a

decision today whether the disputes  between the Applicant  and the
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Respondent are arbitrable or otherwise.  This is an argument that the

Respondent  is  free  to  canvass  before  the  Arbitral  Tribunal  under

Section 16 of the Arbitration and Conciliation Act, 1996.  

4 I must mention that Mr. Kapadia relied upon a decision of

the   Hon’ble  Supreme  Court  in  the  case  of  DLF  Home  Developers

Limited  v/s  Rajapura  Home  Private  Limited  and  Anr  [(2021)  SCC

Online SC 781] decided on 22nd September, 2021 to contend that even

if an arbitration agreement  exists, it would not prevent the Court to

decline  a  prayer  for  reference  if  the  dispute  in  question  does  not

correlate to the said agreement. I do not think that there  can be any

dispute with the proposition laid down by the Supreme Court in the

aforesaid decision.  However, I fail to understand how this decision can

be of  any assistance to Mr.  Kapadia,  at-least  at  this  stage.  It  is  the

specific case of the Applicant that the invoices raised and the claims

made thereunder  against  the  Respondent  are  under  the  SLA which

stood extended by the conduct of the Respondent.  This being the case,

I find that the reliance placed by Mr. Kapadia on the aforesaid decision

to be wholly misplaced.

5 The  next  argument  that  was  canvassed  by  Mr.  Kapadia

was that the disputes cannot be referred to arbitration because there is
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a fraud that has been played by the Applicant on the Respondent.  In

this regard, he brought to my attention to paragraphs 5.6 and 6.10 to

6.30 of  his affidavit  in reply.  I  am unimpressed with this  argument

either.  On the issue of fraud, the law is now quite well  settled. The

Hon’ble Supreme Court in the case of N. N. Global Mercantile Pvt Ltd

v/s Indo Unique Flame Ltd & Ors [(2021) 4 SCC 379] has clearly held

that  all  civil  or  commercial  disputes,  either  contractual  or  non-

contractual,  which  can  be  adjudicated  upon  by  a  Civil  Court,  in

principle, can be adjudicated and resolved through arbitration, unless

it is excluded expressly either by statute, or by necessary implication.

The  Supreme  Court  has  categorically  held that  the  Arbitration  and

Conciliation Act,  1996 does not  exclude any category of  disputes as

being  non-arbitrable.  Section 2  (3)  of  the  Arbitration Act,  however,

recognizes  that  certain  categories  of  disputes  by  law  may  not  be

submitted to arbitration.  Finally, the Supreme Court has held that the

civil  aspect  of  fraud is  considered to  be  arbitrable in  contemporary

arbitration jurisprudence with  the  only  exception  being  where  the

allegation is that the Arbitration Agreement itself is vitiated by fraud or

fraudulent  inducement,  or  the  fraud  goes  to  the  validity  of  the

underlying contract, and impeaches the arbitration clause itself.  The

relevant portion of the said decision reads thus:-

“40. In our view, all civil or commercial disputes, either contractual
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or non-contractual, which can be adjudicated upon by a civil court,
in principle, can be adjudicated and resolved through arbitration,
unless it  is  excluded either expressly by statute,  or by necessary
implication. The Arbitration and Conciliation Act,  1996 does not
exclude any category of disputes as being non-arbitrable. Section
2(3)  of  the  Arbitration  Act  however  recognises  that  certain
categories of disputes by law may not be submitted to arbitration.
[ “2. (3) This Part shall not affect any other law for the time being
in force by virtue of which certain disputes may not be submitted to
arbitration.”] In all jurisdictions, certain categories of disputes are
reserved  by  the  legislature,  as  a  matter  of  public  policy,  to  be
adjudicated by a court of law, since they lie in the realm of public
law.

41. Traditionally, disputes relating to rights in rem are required to
be adjudicated by courts and/or statutory tribunals. A right in rem
is a right exercisable against the world at large. Actions in rem refer
to actions which create a legal status such as citizenship, divorce,
testamentary and probate issues, etc. A lis in rem is not arbitrable
by a private tribunal constituted by the consent of parties. Actions
in personam determine the rights and interests  of parties to the
subject-matter of the dispute, which are arbitrable.

42. The broad categories  of  disputes  which are  considered to  be
non-arbitrable are penal offences which are visited with criminal
sanction;  offences  pertaining  to  bribery/corruption;  matrimonial
disputes  relating  to  divorce,  judicial  separation,  restitution  of
conjugal  rights,  child  custody  and  guardianship  matters,  which
pertain  to  the  status  of  a  person;  testamentary  matters  which
pertain  to  disputes  relating  to  the  validity  of  a  will,  grant  of
probate, letters of administration, succession, which pertain to the
status of a person, and are adjudicated by civil courts.

43. Certain  categories  of  disputes  such  as  consumer  disputes
[Emaar MGF Land Ltd. v. Aftab Singh, (2019) 12 SCC 751 : (2018) 5
SCC  (Civ)  652]  ;  insolvency  and  bankruptcy  proceedings;
oppression  and  mismanagement,  or  winding  up  of  a  company;
disputes  relating  to  trusts,  trustees  and  beneficiaries  of  a  trust
[Vimal  Kishor  Shah v. Jayesh  Dinesh  Shah,  (2016)  8  SCC 788 :
(2016) 4 SCC (Civ) 303] are governed by special enactments.

44. This Court in Booz Allen & Hamilton Inc. v. SBI Home Finance
Ltd. [Booz Allen & Hamilton Inc. v. SBI Home Finance Ltd., (2011)
5 SCC 532 : (2011) 2 SCC (Civ) 781] has recognised some examples
of disputes which are not arbitrable, and held that : (SCC pp. 546-
47, para 36)
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“36.  The well-recognised examples of  non-arbitrable
disputes  are  :  (i)  disputes  relating  to  rights  and
liabilities  which give rise  to or arise out of  criminal
offences; (ii) matrimonial disputes relating to divorce,
judicial separation, restitution of conjugal rights, child
custody;  (iii)  guardianship  matters;  (iv)  insolvency
and  winding-up  matters;  (v)  testamentary  matters
(grant  of  probate,  letters  of  administration  and
succession  certificate);  and  (vi)  eviction  or  tenancy
matters governed by special statutes where the tenant
enjoys statutory protection against eviction and only
the specified courts are conferred jurisdiction to grant
eviction or decide the disputes.”

45. The  civil  aspect  of  fraud  is  considered  to  be  arbitrable  in
contemporary arbitration jurisprudence, with the only exception being
where the allegation is that the arbitration agreement itself is vitiated
by fraud or fraudulent inducement, or the fraud goes to the validity of
the  underlying  contract,  and  impeaches  the  arbitration  clause  itself.
Another  category  of  cases  is  where  the  substantive  contract  is
“expressly declared to be void” under Section 10 [ 10. What agreements
are contracts.—All agreements are contracts if they are made by the free
consent of parties competent to contract, for a lawful consideration and
with  a  lawful  object,  and  are  not  hereby  expressly  declared  to  be
void.Nothing herein contained shall affect any law in force in India and
not hereby expressly repealed, by which any contract is required to be
made in writing or in the presence of witnesses, or any law relating to
the  registration  of  documents.11. Who  are  competent  to  contract.—
Every person is competent to contract who is of the age of majority
according to the law to which he is subject, and who is of sound mind
and  is  not  disqualified  from  contracting  by  any  law  to  which  he  is
subject.”] of the Contract Act, 1872 where the agreement is entered into
by  a  minor  (without  following  the  procedure  prescribed  under  the
Guardians and Wards Act, 1890) or a lunatic, which would be with a
party incompetent to enter into a contract.

46. The civil aspect of fraud can be adjudicated by an Arbitral Tribunal.
The civil aspect of fraud is defined by Section 17 of the Contract Act,
1872 as follows:

“17. “Fraud”  defined.—  “Fraud”  means  and  includes  any  of  the
following  acts  committed  by  a  party  to  a  contract,  or  with  his
connivance, or by his agent, with intent to deceive another party
thereto or his agent, or to induce him to enter into the contract—

(1) the suggestion, as a fact, of that which is not true,
by one who does not believe it to be true;

(2)  the  active  concealment  of  a  fact  by  one  having
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knowledge or belief of the fact;

(3)  a  promise  made  without  any  intention  of
performing it;

(4) any other act fitted to deceive;

(5)  any  such  act  or  omission  as  the  law  specially
declares to be fraudulent.”

6 In the facts of the present case, it  is not the case of the

Respondent  that  the  Arbitration  Agreement  is  vitiated  by  fraud  or

fraudulent inducement as laid down by the Supreme Court.  In fact, it

is the case of the Respondent themselves that the alleged fraud is that

the  former  employees  of  the  Respondent  (in  connivance  with  the

Applicant) continued to avail of the services of the Applicant beyond

the expiry of the SLA merely to siphon off the funds of the Respondent

unlawfully. In other words, it is not the case of the Respondent that the

Arbitration Agreement is  vitiated by fraud or that  the alleged fraud

goes to the validity of the SLA and thereby impeaches the arbitration

clause  itself  in the SLA. In fact, the fraud alleged is that the former

employees,  alongwith  the  Applicant  siphoned  off  monies  of  the

Respondent even after the expiry of the said SLA. This being the case, I

am of the opinion that Mr. Kapadia is incorrect in his submission when

he  states  that  the  dispute  between  parties  cannot  be  referred  to

arbitration on account of fraud.  As mentioned earlier, the existence of

the Arbitration Agreement is not disputed by the Respondent.
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7 Having rejected both arguments canvassed to oppose the

aforesaid application, I have no hesitation in constituting the Arbitral

Tribunal to decide the disputes and differences between the Applicant

and the Respondent  arising out  of  the  said  SLA.  Both  parties  have

agreed before me that for the purposes of deciding their disputes and

differences, Mr. Mikhail Behl, an advocate of this Court, be appointed

as a Sole Arbitrator. In view of the aforesaid stand of the parties, and

considering what I have held above, the following order is passed:-

(a) By consent of parties, Mr.Mikhail Behl, an advocate of this Court

is  hereby  appointed  to  act  as  a  Sole  Arbitrator  to  decide  the

disputes  and  differences  between  the  Applicant  and  the

Respondent arising out of and/or in connection with and/or in

relation to the Service Level Agreement dated 3rd May, 2014.  

(b) A copy of this order will be communicated to the learned Sole

Arbitrator by the advocates for the Applicant within a period of

two weeks from today. 

(c) The  learned  Sole  Arbitrator  is  requested  to  forward  his

Statement of Disclosure under Section 11 (8) read with Section

12 (1) of the Arbitration Act to the advocates for the Applicant so

as to enable them to file the same in the Registry of this Court.

The Registry of this Court shall retain the said Statement on the

file of this Application and a copy of the same shall be furnished
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by  the  advocates  for  the  Applicant  to  the  advocates  for  the

Respondent. 

(d) The parties shall appear before the learned Sole Arbitrator on  

such  date  and  at  such  place  as  he  nominates  to  obtain  

appropriate directions  with  regard  to  fixing  a  schedule  for  

completing pleadings etc.  The Arbitral Tribunal  shall  give all  

further directions with reference to the arbitration and also as to 

how it is to proceed. 

(e) Contact  and  communication  particulars  shall  be  provided  by

both sides to the learned Sole Arbitrator within a period of two

weeks  from today.  This  information  shall  include  a  valid  and

functional  email  address  as  well  as  mobile  numbers  of  the

respective advocates.

(f) The Respondent is at liberty to raise all questions of jurisdiction

within  the  meaning  of  Section  16  of  the  Arbitration  Act.  All

contentions in that regard are expressly kept open on both sides.

It is made clear that any observations made by me herein are

only  prima facie and tentative and shall  not bind the Arbitral

Tribunal while deciding any issue of jurisdiction.  It is however

made clear that the Respondent shall not be allowed to contend

before the Arbitral Tribunal that there does not exist Arbitration

Agreement as the same has been expressly admitted before me

today.

(g) The parties have agreed that the Arbitral Tribunal shall be free to

fix its own fees and shall not be bound by the 4 th Schedule of the
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Arbitration  and  Conciliation  Act,  1996  or  the  Bombay  High

Court (Fee  payable  to  Arbitrators)  Rules,  2018.   The  parties

further agree that all arbitral costs and fees of the Arbitrator will

be borne by the parties equally and will be subject to the final

Award that may be passed by the Tribunal. 

(h) The parties immediately consent to a further extension of up to

six months to complete the Arbitration should the learned Sole

Arbitrator find it necessary.  

(i) The  parties  have  agreed  that  the  venue  and  seat  of  the

arbitration will be in Mumbai. 

8 The Arbitration Application is accordingly disposed of in

the aforesaid terms.  However, in the facts and circumstances of the

case, there shall be no order as to costs.

9 This  order  will  be  digitally  signed  by  the  Private

Secretary/Personal Assistant of this Court. All  concerned will act on

production by fax or email of a digitally signed copy of this order.

   

  ( B. P. COLABAWALLA, J. )
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