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Arun

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION

INTERIM APPLICATION (L) NO. 155 OF 2022

IN

WRIT PETITION NO. 2518 OF 2021

Sheetalsagar Builders & Developers Pvt Ltd …Applicant
In the matter between

Sheetalsagar Builders & Developers Pvt Ltd …Petitioner
Versus

The Chief Engineer-II Authority & Ors …Respondents

Mr Prasad Dhakephalkar, Senior Advocate, with VS Kapse, i/b VS
Kapse, for the Applicant/Ori Petitioner.  

Mr Kamlesh Ghumre, with Sonali Jadhav, for Respondents Nos. 1 
and 2. 

Mr Siddharth Waghmare, with Tushar Khandare, for Respondent 
No.3.

Mr Prashant Karande, with Sudam Patil and Praful Pawar, for 
Respondent No.4.

Mr GB Walawalkar, for Respondent No.5.

CORAM G.S. Patel &
Madhav J. Jamdar, JJ.

DATED: 1st February 2022
PC:-

1. This  is  an  Interim  Application  in  a  Writ  Petition  that  we

finally disposed of  on 24th November 2021. The Applicant is the
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original  Petitioner.  It  is  a  developer  undertaking  a  large  re-

development. The present controversy relates to the provision of a

Buddha Vihar for the 3rd Respondent, the Nalanda Buddha Vihar

Sangh.  The  Interim  Application  challenges  an  order  of  21st

December 2021,  by which the authority  (Executive Engineer,  BP

Cell,  MHADA) stopped  the  Petitioner  from  completing  (or

continuing)  with  the  construction  of  a  Buddha  Vihar  and  Dr

Ambedkar Smarak Room, allegedly because it was non-conforming.

2. On 24th November 2021 we passed the following order:

1. We  note  the  statement  made  by  the  Petitioner  –

Developer  that  it  is  prepared  to  provide  an  alternate

location to the Buddha Vihar for the 3rd Respondent, the

Nalanda Buddha Vihar Sangh. We also note the statement

made on behalf  of the 3rd Respondent that it will shift to

the new location, once it is ready.

2. To  ensure  that  there  is  no  misunderstanding,  we

required a joint affidavit to be made by the representative of

the  Petitioner  and  by  a  representative  of  the  3rd

Respondent. On behalf of the 3rd Respondent, its President

Mr  Arvind  Gade  has  affirmed  this  affidavit  before  our

Associate.  On  behalf  of  the  Petitioner,  its  Director  Mr

Abhay  Mutha  has  affirmed this  affidavit.  The  affidavit  is

taken on record.

3. It requires that the impugned order of 24th August

2021  passed  by  the  Chief  Engineer-II  of  the  2nd

Respondent  MHADA,  which  held  in  abeyance  the  IOA

dated 11th May 2021 will need to be revoked or rescinded.

We agree. So ordered.

4. The Commencement Certificate that is required by

the Petitioner will then need to be issued or re-issued.  We
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direct that the C.C. is to be issued within one week from

today by MHADA.

5. The Affidavit  then says  that  the  Petitioner  will  be

entitled to clear the site of the proposed construction of the

Ambedkar Smarak Buddha Vihar including by demolishing

the  small  Devdi.  For  this  purpose,  the  police  at  Dadar

police station will render necessary assistance.

6. The Affidavit says that the Petitioner will complete

the proposed construction within four weeks from receipt

of  commencement  certificate  and that  the Petitioner  will

obtain an Occupation Certificate. We read this to mean that

the Petitioner will apply for an Occupation Certificate and

we direct that the Occupation Certificate application to be

processed expeditiously and in any event within four weeks.

Once the Occupation Certificate is received, the Petitioner

will  communicate  this  to  the  3rd  Respondent.  The

undertaking on Affidavit by the 3rd Respondent to vacate

the  existing  structure  and  to  shift  to  the  new  structure

within  a  week  of  that  communication  is  also  stated  on

Affidavit. Obviously, the Petitioner will then be entitled to

demolish the old structure of the Buddha Vihar.

7. We  accept  all  undertakings  as  undertakings  to  the

Court.” 

3. At that time, there was also a separate controversy regarding

the Nav Gujarat Mitra Mandal which claimed rights in regard to a

devdi and  an  alternative  site  for  a  temple  to  be  provided  by  the

developer. In that context, in paragraphs 8, 9 and 10 of a our order of

24th November 2021, we said:

“8. The 5th Respondent, the Nav Gujarat Mitra Mandal

claims  separate  rights  in  regard  to  the  Devdi.  Dr  Sathe,

learned Senior Counsel on behalf  of  the Petitioner, states
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that this has been installed only a few months ago. There is

already an agreement with the society which requires the

Developer to provide a temple. We make it clear that the

Developer is bound by that term. There is no question of

providing separate place for the Devdi. It is incorporated in

the commitment of  the Petitioner-Developer to provide a

temple to the 4th Respondent,  the Co-operative Housing

Society in question.

9. The Petitioner has already applied to MHADA for

separate  IOA  for  the  temple.  MHADA  is  directed  to

process this application expeditiously and within four weeks

from today and in any event by 23rd December 2021. The

commencement certificate and IOA are to be issued by that

date.  The  Home  Department  and  police  will  also  be

required to give permission by 23rd December 2021. The

Petitioner  will  make  the  necessary  applications  to  all

concerned  well  in  time.  We  expect  the  temple  to  be

constructed and ready within six weeks of  issuance of  the

relevant  commencement  certificate.  We  note  this  as

undertaking to the court as well.

10. The Petitioner will, if necessary, be required to apply

for occupation certificate for the temple separately and this

application  has  to  be  done  within  three  weeks  of  the

construction of the temple being completed. It is made clear

that those who wish to use the temple may do so even while

occupation certificate is awaited. However, they will do so

at their own risk and will not raise grievance in that regard.”

4. We do not propose to revisit the issue of the temple or devdi.

In our view, our directions of 24th November 2021 in paragraphs 8,

9 and 10 are sufficient. 
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5. Our  order  of  24th  November  2021  disposed  of  the  Writ

Petition.  Then  came  the  order  of  21st  December  2021  by  the

Executive  Engineer,  BP Cell,  MHADA, which  is  assailed  in  this

Interim Application. 

6. As  regards  the  Buddha  Vihar,  there  is  no  dispute  that  it

existed  earlier,  or  that  the  developer  (the  Petitioner/Applicant

developer) was bound to provide an alternative Buddha Vihar for the

Sangh.

7. The  questions  that  have  since  arisen  are  in  regard  to  the

precise siting of the new Buddha Vihar and its construction. Having

regard  to  these  questions,  on  20th  January  2022  we  passed  the

following order:

“1. There is  an Affidavit  in Reply by the Sangh and a

short  Rejoinder  by  the  developer,  the  Applicant,

represented by Dr Sathe.

2. We  will  require  an  Affidavit  by  the  Executive

Engineer of MHADA confirming the proposed location of

the alternate Buddha Vihar and clarifying whether it is or is

not sited or located above a sewer line or a water tank.

3. From the developers, we require a further Affidavit

showing a proposed plan of  the new Buddha Vihar.  This

must  include  a  drawing  of  the  proposed  elevation  apart

from  a  floor  plan.  Photographs  of  a  scale  model  of  the

proposed Buddha Vihar are also required.

4. These  Affidavits  are  to  be  filed  and  served  on  or

before 24th January 2022.

5. List  the  matter  on  25th  January  2022.  A  fresh

praecipe for listing is not required.” 
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8. There are now further Affidavits by MHADA, the developer

and by the Sangh. We have today heard Mr Dhakephalkar for the

Petitioners and Mr Waghmare for the Sangh. 

9. There were two major concerns arising from the submissions

that Mr Waghmare made on the previous occasion. One was that

the new site of the Buddha Vihar was atop a sewage treatment plant

(“STP”) or a sewerage line. Second, it was also alleged that the new

Buddha Vihar site might also be on top of a water tank. 

10. From page 99 onwards  (there is  some error  in the paging)

there is an Affidavit dated 21st January 2022 of one Dinesh Deoram

Mahajan,  the  Executive  Engineer/Building  Permission  Cell  of

MHADA. Paragraphs 4 and 5 of that Affidavit at pages 100 to 101

read thus:

“4. I say that, the proposed Buddha Vihar is not located

above a Sewer line. I say that there is a Storm Water Drain

which was already underlying below the proposed Buddha

Vihar.  However,  the  Developer  by  permission  dated

04.01.2022 from MCGM, is shifting the Strom Water Drain

to  another  location.  Thus,  there  will  not  be  any  Storm

Water Drain below the Buddha Vihar once it is constructed.

A copy of  permission granted by MCGM and drawing of

the  proposed  Buddha  Vihar  is  attached  along  with  and

marked   as  EXHIBIT-A.  I  say  that  the  Developer  has

discontinued  the  existing  (Old)  Storm  Water  Drain  and

filled  the  portion  below  proposed  Buddha  Vihar  with

concrete.

5. I  further  say  that  the  East  side  of  the  proposed

Buddha  Vihar  wall  is  resting  partially  on  an  existing

underground water tank wall which is around 300 mm thick
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in longitudinal direction and it would be able to withstand a

sufficient  pressure.  A  copy  of  the  plan  submitted  by

Architect showing the top view of proposed Buddha Vihar

and  underground  water  tank  is  attached  along  with  and

marked as EXHIBIT-B. I say that the top of water tank is at

ground level and it is not above ground level but being at

ground level, is not raised.”

11. The  Petitioner-developer’s  Affidavit  also  confirms  this

position. 

12. To  the  Affidavit  filed  by  MHADA  there  are  several  plans

attached. 

13. Then  there  is  an  Additional  Affidavit  of  the  Petitioner

affirmed on 21st January 2022, from page 107 onwards (again with

some error in paging). We are not concerned with the averments or

assertions regarding alleged encroachment etc. In paragraph 6, the

Petitioner says it approached all authorities concerned for NOCs for

shifting and reconstruction of the proposed Dr Ambedkar Smarak

Room and Buddha Vihar. The Petitioners obtained as many as six

NOCs. We reproduce paragraph 6 and its sub-paragraphs at pages

109 and 110:

6. I  say  that  the Petitioner  approached all  concerned

authorities for granting No Objection Certificate for shifting

and  reconstruction  of  proposed  Dr  Ambedkar  Smarak

Room/  Buddha  Vihar  in  accordance  with  existing  rules,

regulations and policy of  the State and the Corporation. I

say that I have annexed necessary NOCs issued by:-

(i) Asst.  Commissioner  of  Police  Traffic  (Exh.

“H” and “H-1” to the Petition),
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(ii) Police Commissioner, Greater Bombay Police

Force (Exh. “I” and “I-1” to the Petition),

(iii) Home  Department,  Govt  of  Maharashtra

(Exh. “J” and “J-1” to the Petition),

(iv) Additional  Secretary,  Govt  of  Maharashtra

(Exh. “K” and “K-1” to the Petition),

(v) Deputy  Chief  Fire  Officer,  Bombay  Fire

Brigade (Exh. “L” to the Petition),

(vi) Executive Engineer, Building Permission Cell,

MHADA  (Exh.  “M”  and  “M-1”  to  the

Petition).”

14. Then the Petitioners confirm that  there is  no underground

water  tank  or  drainage  line  below  the  proposed  Dr  Ambedkar

Smarak Room or Buddha Vihar, and, further, that it is not on any

sewerage line. These statements are on Affidavit. We accept these as

solemn undertakings to the Court, with everything that this implies.

To be clear: there is no possibility at all of the Petitioner deviating

from these statements made on solemn affirmation. 

15. In addition, we make it abundantly clear that where Petitioner

has  obtained  building  permissions  or  NOCs  or  any  other

permissions whatsoever (including the six NOCs extracted above),

the  Petitioner  is  bound  by  every  single  one  of  the  terms  and

conditions, if any,  on which those NOCs have been granted. We will

not permit the Petitioner to even apply for a relaxation or a deviation

from these terms and conditions at this or at any later stage in regard

to the Buddha Vihar and Dr Ambedkar Smarak Room. The reason

we do not grant that latitude is because the Petitioners today say that
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they  have  began  construction  in  accordance  with  the  sanctioned

plans and in accordance with the permissions they have received.

16. In saying this we are also mindful, as indeed we must be, of

the deep sentiments involved in regard to the Dr Ambedkar Smarak

Room and the Buddha Vihar. This is not simply a matter of putting

up  some  construction  or  the  other.  There  are  very  strong  and

undeniable  religious  and  emotional  sentiments  involved.  The

Buddha Vihar and Dr Ambedkar Smarak Room are, therefore, more

than just a physical  space. The construction and the existence of

such  a  Buddha  Vihar  and  Dr  Ambedkar  Smarak  Room  are  of

religious  sentimental  and emotional  value to  the members  of  the

Sangh and the followers or adherents of the faith. This is to be, quite

literally, a shrine; the space is sacred. These are not concerns that

can be brushed aside or treated like an ordinary rehab construction.

It is also clear that the translocation of the Buddha Vihar and the

Smarak Room was inherently a part of the development of the entire

project.  It  is  correct  to  say,  as  Mr  Waghmare  does,  that  the

translocation  of  the  Buddha  Vihar  and  the  Smarak  Room  was

therefore  a  condition  of  the  development  that  the  Petitioner

obtained for the entire project.

17. From page 119 onwards to the Petitioner’s Affidavit there are

some graphic representations, and we treat these as approximations

of what the Smarak Room will look like. These are of course artists’

renderings, not sanctioned plans. 
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18. In a later Affidavit  filed by the Petitioners and affirmed on

25th January 2022 (from page 124 onwards), there are further plans

annexed and elevations are shown. The elevation plan is at Exhibit

“2” at page 132. This is prepared by an Architect of the Petitioner

developer and it gives the dimensions, the front elevation, the rear

elevation and the side elevation. 

19. Mr Dhakephalkar says that it  is  not possible structurally to

provide  an  exterior  dome  roof  for  the  Buddha  Vihar  or  Dr

Ambedkar Smarak room, but an interior dome, resembling a chhatri,

can and will be provided within. He also states on instructions that

the  best  material  —  granite,  marble  etc  —  will  be  used  in

constructing,  completing  and  finishing  the  Smarak  Room  and

Buddha Vihar. Again we accept these statements as undertakings to

the Court.

20. It appears from the Affidavits filed by the Authorities and by

the Petitioner that one wall of the Smarak Room/Buddha Vihar is so

located that it is partially over the outer peripheral or retaining wall

of  an underground water tank. We do not and cannot in our writ

jurisdiction assess this to be a violation of any building permission,

especially when the Planning Authority or the Executive Engineer

says on Affidavit that it is not. Secondly, it has been clarified by not

just the Petitioner but also by one of the supervising authorities, that

the Buddha Vihar/Smarak Room does not seat atop any water tank

or underground tank. There is, therefore, no question of this being a

violation. 
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21. As to sewerage line or STP, we have noted the statements

made  on  Affidavit  by  both  the  Executive  Engineer  and  the

Petitioner. 

22. No doubt the Executive Engineer/MHADA or the MCGM

(as the case may be) will  ensure that  there is no violation of  the

undertakings that we have accepted as an undertaking to the Court

in regard to the sewerage line or the STP. 

23. Mr  Waghmare  submits  that  the  STP,  by  whatever  name

called, is barely three meters from the Buddha Vihar/Smarak Room.

Further,  according  to  him,  the  exhaust  vents  of  this  STP  are

positioned  in  such  a  way  that  they  directly  face  the  Buddha

Vihar/Smarak Room. The material on record does not allow us to

assess the correctness or otherwise of  this assertion.  Having said

that,  we are clearly of  the view that no such arrangement can be

made for the STP nor it can be configured or arranged in such a way

that any convenience or discomfort is caused to the users or visitors

to the Smarak Room or the Buddha Vihar. Speaking for ourselves,

we believe it is beyond comprehension that any emissions from an

STP should be allowed to be done so that they are facing or directed

towards a construction that bears the names of either the Buddha or

Dr Ambedkar. The Petitioners undoubtedly have to take this into

consideration  and  if  necessary  reconfigure  the  STP  outlet

accordingly. We do not require an undertaking for this purpose; we

command it in exercise of our discretionary powers and to ensure

that complete justice is done.
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24. Mr Waghmare makes several further submissions to the effect

that  some  NOC  terms  have  been  violated  or  not  followed.  The

difficulty  in  accepting  this  submission  is  that  firstly  there  is  no

cogent material on record to asses this, at least not without entering

into the treacherous terrain of disputed questions of fact. Secondly,

the 3rd Respondent is not the Petitioner before us. We do not see

how it can a seek a substantive relief against the Petitioner. We are

not,  we  make  it  clear,  sanctioning  or  permitting  the  slightest

deviation or relaxation of any terms and conditions. Far from it, and

to the contrary: we insist on compliance with every single condition,

term and requirement of every permission and every NOC, without

exception.  In  addition,  we  are  accepting  as  undertakings  to  the

Court  all  the  statements  that  have  been  made  before  us  on

Affidavits.  If  Mr  Waghmare’s  clients  still  believe  that  they  are

entitled to any substantive relief or violation of conditions, they are

free to adopt appropriate proceedings of their own. We say nothing

further.

25. However,  we  are  unable  to  accept  Mr  Waghmare’s  final

submission  that  at  this  stage  the  location  of  the  Buddha  Vihar

should  be  entirely  changed to  some new site.  In  that  regard,  we

believe that there is considerable substance to the submission by Mr

Dhakephalkar  for  the  Petitioners  that  such  a  reconfiguration  is

simply impossible and will jeopardise the entire project, which is in

one of Mumbai’s most densely congested localities, Dadar. There is

not enough physical space for a complete or overall reconfiguration

that  Mr  Waghmare’s  submission  entails,  especially  when

construction has proceeded to such an extent. 
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26. Mr Waghmare draws our attention to an order of 9th October

2017 in Writ Petition (L) No. 992 of 2017. A copy of that order is at

Exhibit “B” to the Petition. We have seen that order. Paragraph 4 of

the Division Bench order at page 63 reads thus:

“4. Having  regard  to  the  aforesaid,  as  agreed  by  the

Learned Counsel for the parties,  we direct the Municipal

Corporation  to  consider  the  petitioner’s  new  plan  of

shifting of Buddha Vihar at another location shown in green

colour of new plan Exh. X. The new plan be submitted by

the  petitioners  to  the  Municipal  Corporation  within  two

weeks  from  today.  The  competent  authority  of  the

Municipal Corporation shall take an appropriate decision in

regard  to  sanction  of  the  said  plan  after  giving  due

opportunity  of  hearing  to  the  petitioners  as  also  the

Respondents Nos. 1 and 3. Let the decision be taken by the

Municipal Corporation within four weeks from the date of

receipt of new plan.”

27. It  is  immediately  evident  that  this  order  was  passed at  the

time well before the shifting of the Buddha Vihar was finalised. It is

thereafter that the present location was settled on, sanctioned, and

agreed on by all concerned. We do not see that our present order is

in  anyway in  conflict  with  the  order  of  9th  October  2017  of  the

previous Division Bench. Consequently, we are unable to accept Mr

Waghmare’s submission in that regard. 

28. In view of this discussion, we quash and set aside the order

dated 21st December 2021 and make the IA absolute in terms of

prayer clause (a), which reads thus:

“(a) This  Hon’ble  Court  be  pleased  to  quash  and  set

aside impugned Order dated 21.12.2021 annexed at Exhibit

Page 13 of 14

1st February 2022



904-OSIAL-155-2022 IN OSWP-2518-2021.DOC

“8”  (English  translation  Exh.  “8(a)”)  passed  by  the

Executive Engineer, B.P. Cell/W.S./GM/MHADA.”

29. Prayer clause (b) at page 19 of the IA reads as follows:

“(b) This  Hon’ble  Court  be  further  pleased  to  order,

direct the Respondent Nos. 1 and 2 to allow the Petitioner

to  complete  proposed  construction  of  Ambedkar  Smarak

Room  (Buddha  Vihar)  within  period  of  2  weeks  upon

issuance of  full  C.C. by the MHADA in accordance with

I.O.A. dated 11.5.2021.”

This  prayer  is  unnecessary  in  view  of  the  directions  and

observations in the foregoing order. 

30. No further orders or directions are required. We dispose of

the IA in these terms. There will be no order as to costs. 

31. If there is any difficulty in implementing the directions in this

order, liberty to the parties to apply. 

32. All concerned will act on production of a digitally signed copy

of this order.

(Madhav J. Jamdar, J)   (G. S. Patel, J) 
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