
IN THE COURT OF MS. GEETANJLI GOEL, ASJ/SPL. JUDGE (PC ACT) (CBI)-24,
ROUSE AVENUE DISTRICT COURT,  NEW DELHI

CNR No.DLCT11-000532-2021
FIR No.96/2017

U/s.308/355/201 IPC
SC No.04/2021

State v. Ravinder Vishwanath Gaikwad
PS: Crime Branch

ORDER ON CHARGE

1. Vide this order, I shall decide the point of charge. The present FIR was registered

on the basis  of complaint  of Shri  R. Sukumar dated 23.03.2017 received at  PS IGI

Airport, Delhi vide DD No.10A, wherein he had stated that after the Pune-Delhi flight

AI852  operated  by  Air  India  arrived  and  the  passengers  disembarked,  they  were

informed that one passenger was refusing to get down from the aircraft. On checking

they found that one passenger seated on seat No.01/F was refusing to get down since he

was not given a business class seat on the flight from Pune. They tried to convince him

to get down from the flight but he refused and started abusing Air India and later took

out his slipper and started hitting him and tried to throw him out of the aircraft by lifting

him physically. Finally, the A.G.M, Mr. Sandeep Roy Choudhary and Mr. Prashar came

on the aircraft and made the accused Ravinder Gaikwad, MP Lok Sabha to disembark

and took him to the Arrival Hall. It was alleged that the accused was not only abusing
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and using filthy language against the complainant but he also demanded the Air India

Chairman to come to the Aircraft to meet him. He broke the specs of the complainant

and  pushed  him  4-5  times  by  the  stepladder  and  on  trying  to  save  himself,  the

complainant lost a few buttons of his cardigan. This resulted in delay of 40 minutes on

the Air India Delhi-Goa flight AI 156. 

2. Another  complaint  regarding  the  same  incident  was  made  by  Shri  Harender

Singh, Officiating Deputy GM (Commercial), Manager Delhi Airport, Air India dated

23.03.2017 which was received at PS IGI Airport vide DD No.11A.  As per the same,

the  accused  claiming  to  be  a  Member  of  Parliament,  Shiv  Sena  arrived  by  flight

No.AI852 dated 23.03.2017, Pune-Delhi.  The passenger was holding a business class

ticket and was travelling on an economy class seat  1F since the aircraft  was an all

economy class version. On arrival at Delhi Airport, the accused refused to deplane from

the aircraft and wanted the Chairman, Air India to personally come and explain as to

why he had to travel in economy class when he was holding a business class ticket. One

of the ground handling (AISATS) officer Mr. Sukumar tried to persuade him to come

out of the aircraft informing the passenger that the aircraft was supposed to go to Goa

with 113 passengers, who were being delayed as the flight could not be made ready till

the accused exited from the plane.  The accused became violent with Mr. Sukumar,

hitting him with his slipper and parked him outside the aircraft exit door. Other Air
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India staff members restrained the accused from causing further harm to Mr. Sukumar.

It was stated that the action of the accused resulted in delaying the subsequent flight of

the  aircraft  AI  156  Delhi-Goa  by  41  minutes  which  had  113  joining  passengers.

Consequently the return flight AI 155 dated 23.03.2017 Goa-Delhi with 146 passengers

was also delayed by 15 minutes. There was further delay expected on subsequent flights

operated by the said aircraft. It was alleged that the accused had assaulted an airline

employee  who  was  discharging  his  normal  duties  and  he  further  obstructed  the

operation of an aircraft, owned by the Government of India from its normal schedule

thereby  causing  great  inconvenience  to  hundreds  of  passengers  travelling  on  the

subsequent flights.  

3. On the basis  of the complaint  of Shri  R. Sukumar, FIR was registered under

Sections 308/355 IPC.  After completion of investigation which was carried out by the

Crime  Branch,  charge-sheet  was  filed  in  the  Court  Ld.  ACMM-01  on  28.08.2021.

Thereafter,  the  supplementary  final  report  was  filed  on  11.10.2021 along with  FSL

result in which Section 201 IPC was added. The second supplementary final report was

filed on 26.10.2021. Cognizance was taken on 16.11.2021. The accused was admitted to

bail vide order of Ld. ACMM-01 dated 16.12.2021. After completion of proceedings

under  Section  207 Cr.P.C.,  the  matter  was committed  to  the  Court  of  Sessions  and

received in this Court on 18.12.2021.
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4. I have heard Shri Manoj Garg, Ld. Additional PP for State and Shri Ankur Gupta

and Shri  Tarun Gupta,  Ld.  Counsels  for  the accused through CISCO Webex (Video

Conferencing) on the point of charge and perused the record. 

5. The Ld. Additional PP for State had submitted that the accused had been charge

sheeted for the offences under Sections 308/355 IPC and Section 201 IPC was added in

the first supplementary charge sheet as the slipper which was the weapon of offence was

not produced by the accused.  The second supplementary charge sheet was filed in order

to place on record the FSL report. It was submitted that it was a named FIR and there

were direct allegations against the accused which were corroborated by the witnesses.

The confession of the accused and the FSL result were also there. It was submitted that

the FIR was registered on the basis of complaint of one R. Sukumar who had stated

about the accused abusing him and taking out his slipper and hitting him and he also

tried to throw him out of the Aircraft by lifting him. His specs were broken and he was

pushed 4-5 times by the stepladder. Few buttons of his cardigan were also broken. There

was another complaint by Harender which corroborated the said facts. It was submitted

that  the  complainant  was  sent  to  Safdarjung  Hospital  where  he  was  got  medically

examined. The IO got the plane inspected by the crime team and the clothes and specs

of the victim were seized. One person had recorded the incident and after sharing the

same with his seniors he had deleted the video. Shri Surender Kundu was working in
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the Customs Service Office of Air India and the recording had been shared with him and

Surender Kundu had produced the CD containing the recording. Reference was made to

the  statements  of  several  other  witnesses  who  were  stated  to  have  given  similar

statements corroborating the version of the complainant. It was submitted that during

investigation, the IO had collected the recording from News X-channel and also from

Times Now. The Sr. Commandant CISF was contacted to produce the CCTV footage

and Vishal Sharma had produced the same which showed that the accused was passing

through several gates.  

6. The Ld. Addl. PP had further submitted that one Nand Kumar posted at Pune

Airport had duly informed the PS of the accused that there was no business class in the

said plane. The FSL report in respect of the CD produced by Surender Kundu was there

which was very clear and there was no alteration in the video.  All the videos were the

same. Further one Ravi Kant of Asian News had recorded the interview of the accused

on the day of the incident and he had produced the CD of the interview which was sent

to FSL and the result was there with the second supplementary charge sheet and in the

same the accused had admitted hitting the complainant. It was also pointed out that the

slipper with which the accused had beaten the complainant was not produced by the

accused and he  had hidden it  somewhere so Section  201 IPC was  invoked.  It  was

submitted that Section 308 IPC was clearly attracted in the present case as if death had
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been caused by the action of the accused, then it  would have amounted to culpable

homicide not amounting to murder. It was argued that causing injury actually was not

required to attract Section 308 IPC and it was only intention or knowledge which were

required.  The height of the aircraft  was about 20 to 25 feet and if  the accused had

thrown the victim from there, he would have died. It was also submitted that the legal

position at the stage of framing of charge was clear and grave suspicion was enough.

The satisfaction required at the stage of framing of charge was not the same as required

at the stage of conviction and defence of the accused could not be looked into at that

stage. It was also submitted that mini trial was not to be conducted by the court and

detailed  reasons  were  not  required  for  framing  of  charge.  Reliance  was  placed  on

several judgments such as  UOI  v. Prafulla Kumar Samal  AIR 1979 SC 366 on the

considerations to be kept in mind while framing charge.  

7. Per contra,  the Ld. Counsel for the accused had submitted that ingredients of

Section 308 IPC were not made out in the present case either  from the FIR or the

statements of the witnesses. The accused was a two time MLA and one time MP. There

was no other pending matter or criminal case against him anywhere. The accused had

booked a business class ticket in March 2017 from Pune to Delhi.  He was calm, polite

and  did  not  create  any  ruckus  at  Pune  Airport  or  in  the  flight  and  there  were  no

statement to the contrary. When the flight landed at Delhi Airport, the passengers were
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asked to disembark and they disembarked. The accused told the crew members that he

had booked a business class ticket whereas the plane was entirely economy class and he

wanted to speak to the senior officials and the Chairperson. The cabin crew was present

and 4 to 5 other individuals came and met him at the aircraft. It was submitted that the

Airlines should have informed the accused earlier at the time of booking the ticket that

it was economy class flight. Then the complainant came who was the flight coordinator

on the  flight  from Delhi  to  Goa  and the  plane  was  to  go  to  Goa  from Delhi.  The

complainant was not involved in the Delhi to Pune flight and had not met the accused

before that. The accused asked him to bring senior officials but he refused and asked the

accused to get down and also stated that he would file a complaint against the accused.

The accused responded that  he could do whatever  he wanted and he could make a

complaint  in  the  PMO. There  were  heated arguments and then a scuffle  arose.  The

accused was sitting at the first seat.  All the passengers had already disembarked. The

step ladder was there and as per the allegations the accused had gone till there and tried

to lift the complainant and throw him out.  

8. It was submitted that on a bare reading of the provisions of Section 308 IPC, the

said section was not  made out  as  the  accused did not  even commit  any act.  If  the

accused had actually lifted and thrown out the complainant and hurt was caused thereby,

then Section 308 Part II IPC would be made out and if hurt was not caused, then Section
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308 Part I would be made out. But in the present case, the accused had not committed

the act  of  throwing out  the  complainant  and the  case  was  that  he  had pushed him

through the stepladder. It was contended that the accused was 62 years old and it could

not have been possible for the accused to lift the complainant 10 feet high to throw him

out and he could have only pushed him. Merely by trying to lift  did not make the

accused liable under Section 308 IPC and if the accused had only tried to lift or lifted

the victim, Section 308 IPC could not be attracted. It was also contended that as per the

FIR the accused had only taken out the slippers and it was not the case that the accused

had banged the complainant against the side of the aircraft or taken out the tray and hit

the complainant. Even as regards throwing the complainant, the accused had only tried

to throw him as per the allegations and not actually done the same. Moreover, around 10

individuals were surrounding the accused, six cabin crew and 4-5 persons of Air India

so it could not have been possible that the accused lifted the complainant and threw him

out and at the most he could have pushed him.  

9. The Ld. Counsel had further argued that the MLC was there which showed no

fresh injuries and no medical surgical intervention was required. There was not even a

single blow or injury. It was submitted that even without an injury Section 308 IPC

could be attracted but the overall facts and circumstances had to be seen and there was

no bruise,  no hospitalization and as per the case of the prosecution the buttons of the
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cardigan were broken and the specs were also broken but that would not attract Section

308 IPC. Reference was made to the statement of Pratibha who was part of the cabin

crew who had stated that the accused was sitting quietly and the cabin crew dealt with

the issue and then Pritam came. She had stated that the accused had water which shows

the conduct of the accused and the accused was discussing with her about WHO, then

the person of control center came and after he left, the complainant came and initially

he tried to make the accused understand but then they started showing fingers to each

other. The accused was surrounded by ground staff so Pratibha could not reach him.

They reached  the  step  ladder  and she  tried  to  stop.  She  had  only  stated  about  the

accused trying to push the complainant from the step ladder and she told him not to do

so on which he stopped and did not do so. She had stated that the accused was calm,

quiet and polite and he stopped when he had eye contact with the witness Pratibha.

Reference was also made to the statement of Shweta Makhija who was also a part of the

cabin crew who had stated about the buttons of the cardigan being broken. She had

stated that the staff had intervened and the accused had tried to push the complainant

from the step ladder. The complainant had stated that the accused had tried to lift him

whereas the others had only stated about the accused trying to push him and it was not

even a case that he had actually pushed the complainant. Even if the accused tried to

push the complainant, he could not have lifted him and all the witnesses had stated to

the same effect.  
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10. The Ld. Counsel for the accused further referred to the statements of Ujjawal

Bora  and  Surender  Kundu  who  also  did  not  say  that  the  accused  tried  to  lift  the

complainant and the latter had stated about the staff intervening. It  was argued that

except the complainant, no other witness had stated that the accused had tried to lift the

complainant but had only stated that the accused had tried to push him. It was submitted

that the witnesses had supported the case of the prosecution but they had also stated that

many people were trying to stop the accused and to protect the complainant and they

had only stated about pushing. In the complaint of Harender, the word ‘parked’ was

used which meant that they had reached the step ladder and thereafter stopped and the

accused was restrained from causing any harm to the complainant. In fact in the first

complaint,  the complainant had not stated about being pushed or lifted or about the

accused trying to throw him and had only stated about restraint and so many persons

had intervened. It was submitted that if somebody had a revolver and it was shown and

trigger was not pressed, then Section 308 IPC would not be attracted but if the trigger

was pressed, then Section 308 (1) or (2) IPC would be attracted depending upon the

circumstances. Similar was the position with an iron rod and if it was only shown then

Section 308 IPC would not be made out but if it was hit on the head then Section 308

(2) IPC would be made out while if it was hit on any other part of the body then Section

308 part  (1)  would  be  covered.  It  was  contended that  if  the  complainant  had been

actually thrown out, then Section 308 IPC would be made out. It was submitted that
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even the definition of Section 308 IPC referred to commission of act which was a sine-

qua  non  to  trigger  Section  308  IPC  whereas  in  the  present  case,  the  act  was  not

committed. Even if one went by what was stated in the FIR, then also it would only be a

case of lifting but Section 308 IPC would not be made out. It was argued that even

otherwise  the  prosecution  story  could  not  be  taken  as  the  gospel  truth  and  it  was

possible for the court to sift and weigh the evidence. 

11. The Ld. Counsel for the accused had asserted that in the present case, culpable

homicide was not made out and by merely lifting the complainant, the accused could

not have committed culpable homicide which could be attracted only if the complainant

was thereafter thrown and neither part 1 nor part 2 of Section 308 IPC were made out.

It was also not a case that any witness or complainant had stated that the accused had

threatened any one and no injuries were there. It was only a small scuffle or quarrel

between two persons. Slippers was not a weapon which could have caused culpable

homicide and there were no blows on vital parts of the body which could have caused

death or culpable homicide. There was no previous animosity between the accused and

the complainant and they did not even know each other so there was no reason why the

accused  would  have  any  intention  to  kill  the  complainant.  Previous  enmity  was

necessary to show intention while knowledge meant awareness of the consequences and

in  the  instant  case,  even  if  it  was  accepted  that  the  accused  had  tried  to  lift  the
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complainant, the moment Pratibha shouted, the accused stopped which meant that he

was aware that if he threw the complainant, it would have consequences which could

have resulted in death so he stopped. It was submitted that the knowledge could be read

in favour of the accused and he did not even try again. He was surrounded by many

persons and mere pushing would not be covered under Section 308 IPC. It was argued

that  if  the  accused  had intention  to  kill  the  complainant,  he  would  have  definitely

thrown him out. Reliance was placed on the judgment in  Sajjan Kumar  v. Central

Bureau of Investigation (2010) 9 SCC 368. 

12. The Ld. Counsel for the accused had further submitted that as per the settled law

grave suspicion had to be shown. Reliance was placed on the judgment of the Hon’ble

High Court of Delhi in  Rajiv Sharma  v. State of NCT of Delhi & Anr. 2015 SCC

OnLine  Del  12138  as  also  on  the  judgments  in  Surinder  Kumar  v. State

MANU/DE/0691/1996,  Ved  Kumari  and  Ors.  v. State  and  Ors.

MANU/DE/0101/2002, Rijwan v. State of Rajasthan 2006 SCC OnLine Raj 1238 and

Ram Lal & Ors. v. State of Rajasthan 2016 SCC OnLine Raj 8428. It was argued that

in the present case not a single person had said that injuries were inflicted with the

intention to cause death and it was clear that there was no intention or knowledge on

part of the accused to cause injury which would have resulted in death. It was submitted

that Section 308 IPC on the face of it by mere reading of the FIR and the provisions
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would not be made out and the act was not committed and the intention could not be

there  as  the  accused  did  not  know  the  complainant  and  it  was  only  five  minutes

meeting. As regards knowledge, the accused was aware of the consequences so he did

not throw out the complainant. It was also submitted that Section 201 IPC which would

be attracted in case of disappearance of weapon of offence, in the present case, the date

of incident was 23.03.3017 whereas the IO had asked the accused after more than four

years on 08.10.2021 for the slipper which was not available with the accused as he had

disposed off the same after 4 to 5 months when it was unusable. It was also contended

that there was no extra judicial confession in any of the videos and there was nothing to

show that the accused had admitted that he had lifted and thrown out the complainant

and it was only stated that the accused had hit the complainant with a slipper. In none of

the videos, the accused was seen lifting the complainant and only a scuffle was seen and

that 15 or so people were surrounding the accused and the complainant. It  was also

submitted that the statement of the witnesses was recorded under Section 161 Cr.P.C.

after four days and by then improvements were made as the matter was highlighted in

media and Section 308 IPC was added due to the media trial.

13. In rebuttal, the Ld. Additional PP for State had argued that at the stage of framing

of charge,  defence of  the  accused cannot  be  considered.  Further  ‘try’ and ‘attempt’

which was used in Section 308 IPC meant the same and Section 308 IPC laid down the
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punishment for attempting to commit an offence and in the present case Section 308

IPC was clearly attracted and the videos also showed the same.

DISCUSSION

14. Regarding the considerations to be kept in mind while framing charge, the Ld.

Addl. PP for State had submitted that a mini trial cannot be conducted and if there was a

strong suspicion, the trial would proceed. At the stage of charge, only the prima facie

case is to be looked into and the court is not to marshal the evidence and meticulous

examination  of  the  material  on  record  is  not  required.  Reliance  was  placed on  the

judgment of  Hon’ble Supreme Court  in  Union of  India  v. Prafulla Kumar Samal

(supra) wherein the considerations to be kept in mind while framing charge have been

laid down as under: 

“(1).  That  the  Judge while  considering  the  question  of  framing the
charges under Section 228 of the Code has the undoubted power to sift
and weigh the evidence for the limited purpose of finding out whether
or not a prima facie case against the accused has been made out;

(2)  Where  the  materials  placed  before  the  Court  disclose  grave
suspicion against the accused which has not been properly explained
the Court will  be fully justified in framing a charge and proceeding
with the trial;

(3) The test to determine a prima facie case would naturally depend
upon the facts of  each case and it  is difficult  to lay down a rule of
universal application. By and large however if two views are equally
possible and the Judge is satisfied that the evidence produced before
him while giving rise to some suspicion but not grave suspicion against

State Vs. Ravinder Vishwanath Gaikwad.                  FIR No.96/2017                                     Page No.14 of 46

GEETANJLI
GOEL

Digitally signed by
GEETANJLI GOEL
Date: 2022.02.18 13:08:58
+0530



the accused, he will be fully within his right to discharge the accused;

(4) That in exercising his jurisdiction under Section 227 of the Code the
Judge which under the present Code is a senior and experienced Court
cannot act merely as a Post-Office or a mouth piece of the prosecution,
but has to consider the broad probabilities of the case, the total effect of
the evidence and the documents produced before the Court any basic
infirmities  appearing in  the case and so on.  This  however  does  not
mean that the Judge should make a roving enquiry into the pros and
cons of the matter and weigh the evidence as if he was conducting a
trial."

Reliance was also placed on the judgments in  Sajjan Kumar  v.  Central Bureau of

Investigation (supra)  on which reliance was also placed by the Ld. Counsel for the

accused and in the said case, it was observed as under:

“21. On consideration of the authorities about the scope of Sections
227 and 228 of the Code, the following principles emerge:
(i) The Judge while considering the question of framing the charges
under Section 227 Cr.P.C. has the undoubted power to sift and weigh
the evidence for the limited purpose of finding out whether or not a
prima facie case against the accused has been made out. The test to
determine prima facie case would depend upon the facts of each case.

(ii) Where  the  materials  placed  before  the  Court  disclose  grave
suspicion against the accused which has not been properly explained,
the Court will  be fully justified in framing a charge and proceeding
with the trial.

(iii) The court cannot act merely as a post office or a mouthpiece of
the prosecution but has to consider the broad probabilities of the case,
the total effect of the evidence and the documents produced before the
court, any basic infirmities, etc. However, at this stage, there cannot be
a roving enquiry into the pros and cons of the matter and weigh the
evidence as if he was conducting a trial.

(iv) If on the basis of the material on record, the court could form an
opinion that the accused might have committed offence, it can frame
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the  charge,  though  for  conviction  the  conclusion  is  required  to  be
proved beyond reasonable doubt that the accused has committed the
offence.

(v) At the time of framing of the charges, the probative value of the
material on record cannot be gone into but before framing a charge the
court must apply its judicial mind on the material placed on record and
must be satisfied that the commission of offence by the accused was
possible.

(vi) At the stage of Sections 227 and 228, the court is required to
evaluate the material and documents on record with a view to find out
if the facts emerging therefrom taken at their face value disclose the
existence of all the ingredients constituting the alleged offence. For this
limited purpose, sift the evidence as it cannot be expected even at that
initial  stage to accept all  that the prosecution states as gospel truth
even if it is opposed to common sense or the broad probabilities of the
case.

(vii) If two views are possible and one of them gives rise to suspicion
only, as  distinguished  from grave  suspicion,  the  trial  Judge  will  be
empowered to discharge the accused and at this stage, he is not to see
whether the trial will end in conviction or acquittal.”

Reliance  was  also  placed on the  judgments  in  P. Vijayan  v.  State  of  Maharastra

(2010) 2 SCC 398; Dilawar Balu Kurane v. State of Maharastra (2002) 2 SCC 135

and  State  of  Bihar  v.  Ramesh Singh  (1977)  4  SCC 39.  The  Ld.  Counsel  for  the

accused had also placed reliance on the judgment of the Hon’ble High Court of Delhi in

Surinder Kumar v. State (supra) in this regard. The law is thus well settled that at the

stage of framing of charge, the court is only to see if there is grave suspicion that the

accused had committed an offence and not whether the material on record would lead to

conviction or not. At the stage of framing of charge, the Court is required to evaluate the

State Vs. Ravinder Vishwanath Gaikwad.                  FIR No.96/2017                                     Page No.16 of 46

GEETANJLI
GOEL

Digitally signed by
GEETANJLI GOEL
Date: 2022.02.18
13:09:15 +0530



material and documents only to the extent and with a view to finding out if the facts

taken on their face value disclose the existence of a prima facie case.  

15. The Ld. Addl. PP had further submitted that a detailed order was not required to

be passed in case charge was directed to be framed and reasons were required to be

given only when the accused was discharged and in this respect reference was made to

Sections 227 and 228 Cr.P.C. In Kanti Bhadra Shah v. State of West Bengal Appeal

(Crl.) 5 of 2000 decided on 05.01.2000 it was held that while exercising power under

Section 228 Cr.P.C.,  the judge is  not required to  record his  reasons for  framing the

charge against the accused which was reiterated in  Dinesh Tiwari  v.  State of Uttar

Pradesh  and  another  (2014)  13  SCC  137.  Again  the  law  in  this  regard  is  well

established. 

16. Coming to the facts of the present case, as per the complaint on the basis of

which the FIR was registered, the accused had  refused to get down from the aircraft

since he was not given a business class seat on the flight from Pune. The Ld. Addl. PP

had submitted that the staff of the accused had been duly informed before the accused

boarded the flight that it was an economy class plane while the Ld. Counsel for the

accused had argued that the Airlines should have informed the accused at the time of

booking the  ticket  that  it  was  an  economy class  plane.  While  there  is  merit  in  the

submission  of  the  Ld.  Counsel  for  the  accused  that  the  accused  should  have  been
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informed at  the time of  the  booking of  the ticket  itself  that  the plane did not  have

business class but it cannot be anybody’s case that if the accused was aggrieved by the

same, he would abuse or assault someone as has been alleged in the complaint. As per

the complaint, the accused started abusing Air India and later took out his slipper and

started hitting the complainant and tried to throw him out of the aircraft by lifting him

physically. Finally, the senior officials came and made the accused to disembark; the

accused also broke  the  specs  of  the  complainant  and pushed him 4-5 times by  the

stepladder and on trying to save himself,  the complainant lost  a  few buttons of his

cardigan. This also resulted in delay of 40 minutes on the Air India Delhi-Goa flight AI

156. The Ld. Addl. PP for State had argued that on the basis of the said allegations

which were corroborated by the statements of other witnesses and the video recordings

of  the  incident  as  also  the  extra-judicial  confession  of  the  accused,  offence  under

Section 308 IPC was made out against the accused besides the offence under Section

355 IPC. As far as the question of the so called extra-judicial confession of the accused

is concerned, the prosecution has relied on the interview given by the accused to Asian

News but as submitted by the Ld. Counsel for the accused, it cannot be said that the

accused had admitted therein about lifting the complainant to throw him out of  the

aircraft and he had stated only about hitting the complainant. Even otherwise,  the  value

of the same would be seen during the trial and at this stage, it is for the prosecution to
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show that a prima facie case is made out to frame charge against the accused.

17. It was the contention of the Ld. Counsel for the accused that Section 308 IPC is

not attracted in the present case as commission of an act is sine qua non for making out

an  offence  under  Section  308 IPC whereas  in  the  instant  case,  as  per  the  FIR  the

accused had tried to throw the complainant out of the aircraft by lifting him though as

per  the  statements  of  the  other  witnesses,  the  accused  had  only  tried  to  push  the

complainant. The Ld. Addl. PP for State, on the other hand had submitted that Section

308 IPC spoke of an ‘attempt’ and ‘try’ would be covered under ‘attempt’. At this stage,

it would be appropriate to refer to the wordings of Section 308 IPC which are as under:

“308. Attempt to commit culpable homicide.- Whoever does any act
with such intention or knowledge and under such circumstances that, if
he by that act caused death, he would be guilty of culpable homicide
not amounting to murder, shall be punished with imprisonment of either
description for a term which may extend to three years, or with fine, or
with both; and, if hurt is caused to any person by such act, shall be
punished with imprisonment of either description for a term which may
extend to seven years, or with fine, or with both.”

Thus, to make out an offence under Section 308 IPC, it must be shown:

a) that the accused had committed an act; 

b) that such act was committed with an intention or knowledge to commit culpable

homicide not amounting murder; and

c) that the offence was committed under such circumstances that if the accused by that
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act had caused death, he would have been guilty of culpable homicide not amounting to

murder.”

18. The  Section  commences  with  the  words  “whoever  does  any  act”  meaning

thereby, that an act has to be committed. It would not be enough if one only tried to

commit an act. This is further clear from the illustration to Section 308 IPC which reads:

“A, on grave and sudden provocation, fires a pistol at Z, under such
circumstances that if  he thereby caused death he would be guilty of
culpable  homicide  not  amounting  to  murder.  A  has  committed  the
offence defined in this section.”

Thus, even as per the illustration, A committed the offence when he ‘fired’ the pistol

under such circumstances that if he thereby caused death, he would be guilty of culpable

homicide not amounting to murder. As contended by the Ld. Counsel for the accused, if

the accused in the said illustration had merely shown the pistol and did not press the

trigger, it would not amount to an offence under Section 308 IPC; likewise, if an iron

rod was only shown, it would not amount to an offence under Section 308 IPC but if the

trigger was pressed or the iron rod was used to hit someone, then it could amount to an

offence under Section 308 IPC. This contention is buttressed by the judgment of the

Hon’ble High Court of  Delhi  in  Rajiv  Sharma  v.  State  of  NCT  of  Delhi  &  Anr.
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(supra) on which reliance was placed by the Ld. Counsel for the accused,  wherein it

was observed as under:

“4. To proceed under Section 308 IPC, it is not essential that the injury
actually  caused  to  the  victim  should  be  sufficient  under  ordinary
circumstances  to  cause the death of  the person assaulted.  What the
Court has to see is whether the act, irrespective of its result, was done
with the intention or knowledge and under such circumstances that, if
one by that act caused death, he would be guilty of culpable homicide
not amounting to murder. If an accused does not intend to cause death
or any bodily injury, which he knows to be likely to cause death or even
to cause such bodily injury as is sufficient, in the ordinary course of
nature to cause death, Section 308 IPC would not apply. It depends on
the facts and circumstances of each case whether the accused had the
intention to cause death or knew in the circumstances that his act was
going  to  cause  death.  The  nature  of  weapon  used,  the  intention
expressed  by  the  accused  at  the  time  of  the  act,  the  motive  of
commission of offence, the nature and size of the injuries, the parts of
the body of the victim selected for causing injuries, severity of the blow
or blows and the conduct of the accused are important factors which
may be taken into consideration in coming to a finding whether in a
particular case, the accused can be proceeded under Section 308 IPC.

xxx

6. No weapon of  offence  was recovered during investigation.  No
repeated forceful blows were inflicted on any vital body parts. Revolver
allegedly in possession of one of the assailants was not used. Sharp-
side of the weapons allegedly in possession of the assailants were not
used  to  inflict  injuries.  In  161  Cr.P.C. statement,  Pradeep  Kumar
disclosed that in December 2008 Rajeev Sharma had asked to pay rent
to him as he had purchased the premises in question. Apparently, after
purchase of the house, the petitioners had intended to get the rent from
the tenant. Before 22.02.2009 and even on the day of occurrence, no
attempt was made to get the rented premises vacated by throwing the
goods out. Identity of unknown assailants accompanying the petitioners
could not be established or ascertained. Under these circumstances, it
cannot be inferred that injuries were inflicted with the avowed object or
intention  to  cause  death  or  bodily  injury  capable  of  causing  death.
Merely because  a  superficial  injury  was  found  on  the  head  of  the
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victim,  it  cannot  be  said  that  such  an  injury  was  caused  with  the
intention to commit culpable homicide. The material before the learned
Trial Court was deficient to attract  Section 308 IPC. It was a simple
case of scuffle/ quarrel between the parties where injuries were inflicted
voluntarily and for that the assailants can be proceeded for causing
hurt under Section 323/324 as is applicable.”

In this case as well, the emphasis was on the act done with the intention or knowledge

and under such circumstances and though a superficial injury was found on the head of

the victim, it was held that it could not be said that such an injury was caused with the

intention to commit culpable homicide, given the facts of the case. The factors to be

considered while deciding whether an accused can be proceeded under Section 308 IPC

were also delineated and the order framing charge under Section 308 IPC was set aside.

19. Further reliance was placed on the judgment of the Hon’ble High Court of Delhi

in Surinder Kumar v. State (supra) wherein it was observed as under:

“(7)… No person including the complainant has made any allegation
in their statements that injuries were inflicted by the petitioners with an
intention to cause their death. As already mentioned above, in order to
constitute an offence under  Section 308, not only it should be proved
that the act was committed by the accused but it was committed with
the intention or knowledge to commit culpable homicide not amounting
to murder and that offence was committed under such circumstances if
the accused by that act had caused death he would have been guilty of
culpable homicide.  Therefore, the most important circumstances in a
case  under  Section  308 would  be  that  an  act  should  have  been
committed with intention or knowledge to commit culpable homicide
not amounting to murder.”

In the said case as well, it was emphasized that the act should be committed by the

accused.  The  Ld.  Counsel  for  the  accused  had  also  relied  on  the  judgment  of  the
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Hon’ble High Court  of  Delhi in  Ved Kumari and Ors.  v. State and Ors.  (supra)

wherein it was observed as under:  

“Coming to  Section 308, in Shiv Singh's case which was followed in
Brahm Dutt's case (supra) it was held that in order to constitute an
offence  under  Section  308 it  must  be  proved  (i)  that  the  accused
committed  an  act;  (ii)  that  the  said  act  was  committed  with  the
intention of or knowledge to commit culpable homicide not amounting
to  murder  and  (iii)  that  the  offence  was  committed  under  such
circumstances if the accused by that act had caused death he would
have  been  guilty  of  culpable  homicide.  It  was  further  ruled  that
intention is a question of fact which is gathered from the acts committed
by the accused and knowledge means awareness of the consequences of
the act.”

Again, it was held that in order to constitute an offence under Section 308 IPC, one of

the ingredients to be proved is that the accused committed an act. In the judgments on

which reliance has been placed by the Ld. Counsel for the accused, it has been reiterated

that to attract offence under Section 308 IPC, it must be shown that the accused had

committed an act.  Further, it  has been consistently held that before a charge can be

framed  for  a  particular  offence,  the  Court  is  bound  to  examine  if  the  essential

ingredients of the offence are made out from the material on record or not. While the

Court, at the stage of framing of charge is not to conduct a mini trial, but as per the

settled  law, the  Court  can  sift  and  weigh  the  evidence  to  the  extent  of  examining

whether the essential ingredients of the offence are made out.

20. In light of the above, it is to be seen whether in the instant case, the prosecution

has been able to show prima facie, that the ingredients of the offence under Section 308
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IPC are made out in order to frame charge against the accused for the said offence. It is

the contention of the Ld. Addl.  PP by State that the accused had tried to throw the

complainant from the aircraft by lifting him physically and the height of the aircraft

being  20-25 feet,  if  it  resulted in  death,  it  would amount  to  culpable  homicide not

amounting to murder and hence be covered under Section 308 IPC. In the complaint on

the basis of which the FIR was registered, apart from the allegations regarding abusing

and using filthy language and breaking the specs of the complainant and pushing him 4-

5 times by the stepladder which resulted in buttons of his cardigan getting broken, the

complainant had alleged that the accused took out his slipper and started hitting him and

tried to throw him out of the aircraft by lifting him physically. As such, the act which

was done by the accused was of lifting the complainant physically but the same by itself

would not come within the purview of Section 308 IPC. As per the allegations, the

accused tried to throw the complainant out of the aircraft by lifting him physically but it

is not alleged that the accused actually threw the complainant out of the aircraft. Going

by the settled legal position, even though the Ld. Addl. PP for State had submitted that

‘tried’ and ‘attempted’ (since Section 308 IPC punishes ‘attempt to commit culpable

homicide’) meant the same, it is clear that if a person merely tried to do something and

the act was not actually done, it would not be covered under Section 308 IPC. Similarly,

in the present case, trying to  throw  the  complainant  from  the  aircraft  by  lifting  him
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physically cannot be construed to be an ‘act’ done by the accused within the meaning of

Section 308 IPC.

21. The statement of the complainant was also recorded under Section 161 Cr.P.C.

wherein he had stated, inter alia, that while beating him, the accused brought him to the

stepladder and staff was intervening to save him. The accused put his hand between his

legs and tried to throw him down from the aircraft. As such, herein as well it was not

stated that the accused lifted the complainant physically, rather it was stated that the

accused put his hand between the legs of the complainant. Further, it was only stated

that the accused tried to throw the complainant down from the aircraft and it was not

that the accused actually threw the complainant down from the aircraft. In the complaint

which  was  made  by  Shri  Harender  around  the  same  time  as  the  complaint  by  the

complainant herein, it was stated that the accused became violent with the complainant

Mr. Sukumar, hit him with his slipper and parked him outside the aircraft exit door. It

was also stated that the other AI staff members restrained the accused from causing

further harm to Mr. Sukumar and that the accused had assaulted an airline employee.

The use of the word ‘parked’ signifies that the complainant was taken to the step ladder

and  thereafter  the  accused  stopped and  as  per  the  complaint  of  Shri  Harender,  the

accused was restrained from causing any further  harm to the  complainant.  In  these

circumstances, from the said complaint, no ‘act’ can be inferred which would bring the
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case within the purview of Section 308 IPC as merely parking the complainant outside

the aircraft exit door could not be construed as an act which could cause death.

22. The Ld. Addl. PP for State as well as the Ld. Counsel for the accused had relied

on the statements of the other witnesses. No doubt, the statements of other witnesses

corroborate the version of the complainant as was argued by the Ld. Addl. PP for State

but only to the extent that they speak about the incident on the aircraft wherein the

accused refused to disembark and there was a scuffle with the complainant herein in

which the accused caught the cardigan of the complainant, pulled him due to which the

buttons were broken and also threw away his spectacles which broke and hit him with a

slipper. None of the statements refer to the accused lifting the accused physically and

throwing him out of the aircraft or even to any act by the accused which led to the

complainant  being  pushed  off  from the  aircraft  or  the  stepladder.  Pritam who  had

recorded the incident with his mobile had stated that while fighting, the accused and the

complainant  came  outside  on  the  stepladder  and  the  accused  tried  to  make  the

complainant fall from the stepladder/ the aircraft. As such, he had only stated about the

accused trying to make the complainant fall from the stepladder/ aircraft and he had not

stated that the accused had made the complainant fall from the stepladder or the aircraft

and it is not even the case of the prosecution that the complainant was actually thrown

off the aircraft or made to fall from the stepladder. So there was no ‘act’ which was
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done. Surender Kundu had stated about the accused hitting the complainant with his

slipper/ sandal on his head, the staff had intervened, and while hitting the complainant,

the accused brought the complainant to the stepladder and tried to make him fall from

the stepladder. While this witness had stated about the accused hitting the complainant

on his head with slipper, it was not such an act as could have caused death or would

bring the case within the purview of Section 308 IPC. Moreover, he also stated about

the accused trying to make the complainant fall from the stepladder and not that the

accused made the complainant fall from the stepladder. Witness Vijay Balayan had also

stated that the accused tried to make the complainant fall from the stepladder on which

the staff intervened. Upender Kumar had tried to pacify the accused but he had not

witnessed the alleged incident.

23. The Ld. Counsel for the accused had relied on the statement of Ms. Pratibha who

was a member of the cabin crew to argue that the accused had been calm throughout.

Ms. Pratibha had stated about the accused refusing to disembark, she offered him tea,

water  on  which  he  drank  water  and  started  talking  to  her  about  World  Health

Organisation. He also told her that she was like his sister. She had stated about one

officer from Hub Control requesting the accused to disembark but he refused and stated

that  he  would  burn  the  aircraft  and  refused  to  get  down  and  started  narrating  the

weaknesses, lacunae of Air India. The accused asked him to call the CMD otherwise he
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would not get down the plane. Thereafter the complainant came and he tried to make the

accused understand and told  him that  the  plane  was  to  go  further  to  Goa  and 100

passengers  were  waiting  to  board  the  flight.  He  also  told  the  accused  to  give  his

complaint in writing and he would forward the same to the MD but the accused did not

listen and asked for a senior officer to be called on which the complainant told him that

if he did not get down, he would have to complain to a senior. There was a heated

exchange and then they started showing fingers to each other. The accused got up from

his seat and caught the cardigan of the complainant and started pulling, he threw the

spectacles of the complainant which broke. He started hitting the complainant on his

head with slipper/ sandal. She wanted to reach the accused but could not as a number of

staff persons had surrounded them. While fighting, they both reached the stepladder.

The  accused tried  to  make  the  complainant  fall  from the  stepladder  on  which  Ms.

Pratibha told him not to do that and when she had eye contact with the accused, he

stopped. As such, she had stated about the accused trying to make the complainant fall

from the stepladder but when he had eye contact with her, he stopped so it is not the

case that the accused had thrown or made the complainant fall from the stepladder.

24. Ms. Shweta Mukhija had stated that  the accused and the complainant started

talking to each other loudly and that the accused hit the complainant on his head with

his  sandal/  slipper.  She  also  only  stated  about  the  accused  trying  to  make  the
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complainant fall from the stepladder by pushing him on which the others intervened but

not that the accused actually made the complainant fall. Ms. Neelam Kumari had stated

that ‘dhakka mukki karte hue’ the accused took the complainant to the stepladder and he

caught hold of the complainant by his feet/ legs and tried to make him fall from the

stepladder but the staff intervened. Ujjwal Vora had stated that the accused had caught

hold of the neck of the complainant and pushed him. Many people intervened but the

accused hit the complainant on his head with slipper/ sandal. Despite the intervention,

the accused took the complainant till the stepladder and he caught hold of his feet and

tried to push him down from the stepladder. Thus, even if the accused had caught hold

of the feet of the complainant, as per the said witness, the accused only tried to push the

complainant down from the stepladder and it was not that he actually pushed him.

25. Vikas Kumar stated that the accused hit the complainant with his slipper/ sandal

on  the  head.  They  continuously  tried  to  free  the  complainant  but  the  accused  was

dragging him and while fighting they came to the stepladder. He stated that the accused

picked the complainant from his feet and tried to throw him from the stepladder which

is not the same as ‘lifting’ the complainant physically as was stated in the complaint and

again as per him, the accused tried to throw the complainant from the stepladder and he

did not say that the accused actually threw the complainant from the stepladder. Thus,

Neelam Kumari and Ujjwal Vora had stated about the accused catching the feet of the
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complainant and Vikas Kumar had stated about the accused picking up the complainant

from his feet but they had only stated about the accused trying to throw the complainant

from the stepladder and they did not state that the accused succeeded in throwing the

complainant. If the accused had indeed thrown the complainant off the stepladder or the

aircraft as then it would be an ‘act’ done, depending on whether hurt was caused or not,

the  case  may have been covered under different  parts  of  Section 308 IPC,  if  other

conditions were fulfilled. It is however, significant that as per Vikas Kumar they were

10 to 15 feet above the ground and not 20 to 25 feet as was argued by the Ld. Addl. PP

for State and if that were so, it could not then be said that the act (though not completed)

was such as it would have caused death.

26. The Ld. Counsel for the accused had argued that the accused was around 62

years old and it would not have been possible for him to lift the complainant about 10

feet high in order to throw him from the aircraft. In fact, none of the witnesses have

stated about the accused actually lifting the complainant and throwing him from the

aircraft and had mainly stated about the accused trying to make the complainant fall

from the stepladder and even Ujjwal Vora, Neelam Kumari and Vikas Kumar had stated

about the accused catching hold of the feet or picking the complainant from his feet and

trying  to  throw  him  from  the  stepladder.  Only  the  complainant  had  stated  in  the

complaint  about  the  accused  trying  to  throw  him  from  the  aircraft  by  lifting  him
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physically  and pushing him by the  stepladder. But  neither  the  complainant,  nor  the

witnesses have stated about the act being complete in that the accused actually threw the

complainant or made him fall from the stepladder or pushed him down the stepladder.

Moreover, all the witnesses had stated about the intervention by the staff present there

and it is evident from the statements of the witnesses that several persons were present

at the spot. The same is also seen in the video of the incident which has been relied

upon by the prosecution and the video also does not show that the accused had lifted

and thrown the complainant  or  even that  he  pushed him down from the stepladder

though the accused may have pushed the complainant.

27. It would be argued by the prosecution that the action of the accused in taking the

complainant to the stepladder and then pushing him or lifting him to throw from the

stepladder showed his intention to commit an act which if it  caused death, it  would

amount to culpable homicide not amounting to murder. However, the witnesses have

also stated that while fighting the accused took the complainant to the stepladder and it

is not put forth by any witness that the accused actually threw the complainant from the

stepladder which would in any case not have been possible, given the fact that so many

persons were trying to intervene and when the act was not done, intention would be

irrelevant as the sine qua non to attract Section 308 IPC is doing of an act  coupled  with
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intention or knowledge. Moreover, as observed in  Surinder  Kumar  v.  State  (supra)

none of the witnesses had stated that the accused committed any act with the intention

to cause the death of the complainant. It would then be argued that the accused at least

had the ‘knowledge’ requisite for the purpose of Section 308 IPC while the Ld. Counsel

for  the  accused had argued that  the  fact  that  the  accused stopped as  stated by PW

Pratibha showed that the accused had knowledge i.e. awareness of the consequences of

the act so he stopped which circumstance should be read in favour of the accused. While

it cannot be said that the accused would not have the knowledge of the consequences of

his act if he actually pushed the complainant down the stepladder or threw him out of

the aircraft, once the act itself was not done, knowledge alone would not be enough to

bring the case within the purview of  Section 308 IPC and as per PW Pratibha,  the

accused had in fact stopped.

28. All the witnesses had stated about the accused hitting the complainant with his

slipper/ sandal and some witnesses had even stated that the accused hit the complainant

on  his  head  but  it  is  neither  alleged  nor  it  would  be  plausible  that  the  beatings

administered to the complainant by the accused by the slipper were such as could lead

to death and thereby to culpable homicide not amounting to murder. Even the MLC

does not show any injury. The Ld. Counsel for the accused  had  placed  reliance  on  the
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judgment of the Hon’ble High Court of Rajasthan in  Rijwan  v. State of Rajasthan

(supra) wherein it was observed as under:

“It is, indeed, trite to state that the framing of a charge is not a mere
formality. Before a charge can be framed for a particular offence the
Court  is  duty  bound  to  apply  its  judicious  mind  to  the  evidence
produced by the Investigating Agency and to examine if the essential
ingredients of the offence are made out by the said evidence or not.
Therefore, in the instant case before a charge for offence under Section
308  IPC  could  be  framed  by  the  learned  Judge,  the  learned  judge
should have examined the evidence to see if the act complained of was
done with such intention or not and under such circumstances that if
death  has  been  caused,  the  alleged  petitioner  would  be  guilty  of
culpable  homicide  not  amounting to  murder.  A bare perusal  of  the
medical report clearly reveals that the injured Satya Narain had merely
sustained an abrasion on the left elbow. There was not even a hairline
fracture of  the left  elbow. Since death cannot  ensue by an abrasion
caused  to  the  left  elbow, culpable  homicide  not  amount  to  murder
cannot be caused by the said injury.  Clearly, the essential ingredients
of  offence  under  Section  308,  IPC are conspicuously  missing  in  the
case.  Yet,  surprisingly  the  learned  Judge  has  framed  a  charge  for
offence under Section 308 IPC.”

In this case, where even an abrasion was caused, it was held that death could not ensue

by the said abrasion and that the essential ingredients of the offence under Section 308

IPC were conspicuously missing. Similar is the situation in the present case wherein no

injury is shown and death could not have ensued from the beatings given by the slipper.

The Ld. Counsel for the accused had also referred to the judgment of the  Hon’ble  High

Court of Rajasthan in Ram Lal & Ors. v. State of Rajasthan (supra) wherein it was

held as under:

“6. Before framing of charge, the Court is duty bound to see whether
there is sufficient evidence to show existing of ingredients of offence.
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According to  the  evidence  submitted  by the  investigating  agency, in
case the ingredients of the offence are not made out, then the court is
unjustified in framing the charge for that particular offence.”

xxxx

7. In the instant case, there is no injury on the body of the injured
persons in the nature of grievous caused by sharp edged weapon and
injuries inflicted were not found on the vital  part of the body of the
injured persons. This reveals that there was no attempt with intention
or  knowledge  to  cause  death  by  inflicting  such  injuries.  Therefore,
before framing of the charge under Section 308 IPC, the court is duty
bound to see whether there is a sufficient evidence available or not to
show the existence of essential ingredients of Section 308 IPC.”

Thus,  even in  this  case,  though multiple  injuries  were  suffered  by  the  victims,  the

charge framed under Section 308 IPC was set aside. As such, in the instant case, looking

to the material on record, it cannot be said, even prima facie, that the accused had done

any ‘act’ which if it  caused death would make him guilty of culpable homicide not

amounting to murder. The prosecution, has thus not been able to show the existence,

even prima facie of the essential ingredients of the offence under Section 308 IPC.

29. As regards the offence under Section 355 IPC, the same reads as under:

“Whoever  assaults  or  uses  criminal  force  to  any  person  intending
thereby to dishonor that person, otherwise than on grave and sudden
provocation given by that person, shall be punished with imprisonment
of either description for a term which may extend to two years, or with
fine, or with both.”

Thus, to attract Section 355 IPC, the assault or use of criminal force must be intended to

dishonor that person. What constitutes ‘criminal force’ has been provided in Section 350
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IPC while Section 351 lays down what would constitute ‘assault’. In the instant case,

there was prima facie use of criminal force and assault as stated by the complainant and

the  witnesses.  Further,  the  witnesses  have  stated  about  the  accused  abusing  the

complainant and also as per the allegations, the accused had hit the complainant with a

slipper with some of the witnesses also stating that the accused had hit the complainant

on the head with his slipper/ sandal. The accused had also pushed the complainant due

to which buttons of his cardigan broke and he threw the spectacles of the complainant

which broke. As per the FIR, the accused also tried to throw the complainant out of the

aircraft by lifting him physically. Whether there was grave or sudden provocation given

by the complainant would be a matter of trial. As such, the offence Section 355 IPC is,

prima facie made out against the accused.

30. The  accused has  also  been charged with  the  offence  under  Section  201 IPC

which was added in the first supplementary charge sheet. It  is the contention of the

accused that he was not asked to produce the slippers for more than 4 years and after 4

years the same were not available with him as after they became unusable, he disposed

them off. In the order dated 25.09.2021 of the Ld. ACMM-01, RADC, it is observed as

under:

“Perused the record of charge sheet as filed by IO forwarded by ACP.
The initial investigation in the present case was carried out by first IO
Inspector Raj Kumar and he submits that file was with him initially for
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about 2.5 to 3 months, however, he only recorded statement of witnesses
of the incident in the present case U/s 161 Cr.P.C. Second IO Inspector
Dinesh Kumar submits that  he carried out  further  investigation and
received the file in the year 2019 and after completion of investigation,
he  filed  the  Final  Report  in  the  Court.  He  further  submits  that  he
interrogated the accused.

On perusal of  record, it reveals that no genuine effort  was made by
First  IO Inspector  Raj  Kumar or  subsequent  IOs of  the  case or  by
Inspector Dinesh Kumar who finally filed the Final Report in the Court
to recover the case property and weapon of offence neither any notice
was given to the accused regarding the weapon of offence used in the
commission  of  offence.  No  valid  and  legal  reason  assigned  by  IO
Inspector Raj Kumar or by Inspector Dinesh Kumar neither anything
mentioned in the record that any effort was made by the other IOs if
any investigation was assigned from the date of registration of the FIR
till the filing of Final Report for 28.08.2021. The Final Report was also
forwarded by senior officer of ACP rank i.e. ACP Sh Arvind Kumar,
however, he also did not scrutinize the file properly prior to forwarding
it to the Court.”

Thus, the Ld. ACMM had noted that no efforts were made to recover the case property

and weapon of  offence and even no notice was given to the accused regarding the

weapon of offence used in the commission of offence and it was not even mentioned in

the record that any effort was made from the date of registration of the FIR till the filing

of  the  Final  Report  on  28.08.2021.  The  Ld.  ACMM  had  even  called  for  written

explanation in this regard. 

31. A perusal of the record shows that it was only on 08.10.2021 i.e. after nearly four

and  a  half  years  of  the  date  of  the  alleged  offence,  the  accused  was  interrogated

regarding the weapon of offence i.e. the slipper/ sandal and he had stated that the slipper
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which he had worn on the date of the incident was not available with him then; he

always used a pair of slipper for 4-5 months and then disposed them off when it became

unusable. It was stated in the supplementary charge sheet that as the accused did not

produce the slipper, Section 201 IPC had been added. However, the same was clearly

done by the investigation agency as an after-thought and perhaps to save its own skin

when after 4 ½ years the slipper could not be recovered. When the IOs had not been

diligent in taking necessary steps for the recovery of the slipper at the relevant time,

despite  the  complainant  and  all  the  witnesses  stating  that  the  accused  had  hit  the

complainant with the slipper/ sandal, after 4 ½ years, the accused could not have been

expected to  have kept  it  in  safe  custody to be produced as and when and if  at  all,

demanded by the IO. Non-production of the slipper by the accused after almost 4 ½

years of the alleged incident, when he was never asked for it earlier, cannot be construed

as causing an evidence of the commission of offence to disappear, with the intention to

screen the offender from legal punishment so as to attract Section 201 IPC. Clearly the

accused cannot be made to suffer a charge for the offence under Section 201 IPC for the

lackadaisical approach of the investigating agency.

32. It  would  then  be  argued  on  behalf  of  the  accused  that  since  he  was  being

discharged  for  the  offence  under  Section  308  IPC,  Section  355  IPC  being  non-

cognizable, the matter could not be proceeded further as no permission was taken from
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the concerned Magistrate for investigating the offence. In  Surinder Kumar  v.  State

(supra), the Hon’ble High Court held that the petitioners could not have been charged

for an offence punishable under Section 308/34 IPC. Regarding the question whether

the petitioners could be tried for an offence punishable under Section 323/34 IPC, it was

observed as under:

“..I find that the offence under section 323 is a non-cognizable offence
and investigation by the Police into the case involving non-cognizable
offence  is  not  permissible  without  permission  of  the  Magistrate.
Admittedly, no permission has been taken by the Police to investigate
into the offence punishable under Section 323 Indian Penal Code. It is
contended by Mr. Behl that as the FIR related to an offence not only
under Section 323 Indian Penal Code but also under Section 308, there
was  no  bar  in  the  police  investigating  the  case.  In  my opinion,  the
argument has no basis. When the case is actually registered against an
accused in respect of both cognizable and non-cognizable offences and
ultimately it is found that the cognizable offence is not made out, it may
mean  giving  long  hand  to  the  police  in  first  registering  cases  for
cognizable offences which ultimately may not fall within the definition
of such a case. I am, therefore, of the view that the police having not
taken permission of the Magistrate under Section 155(2) of the Code of
Criminal  Procedure,  the  proceedings  against  the  petitioners  under
Section 323 cannot be continued.”

In this case, the proceedings, in so far as they related to the offence punishable under

Section 323 IPC were quashed. Reference may, however, be made to the judgment of

the Hon’ble High Court of Karnataka in  Mahadevan  v.  Lakshminarayan  AIR 1957

Kant 40 wherein the Ld. Magistrate had discharged the accused as he found that no case

of theft  was made out  under  Section 379 IPC and the  materials  placed before  him
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disclosed  an  offence  under  Section  477  IPC  which  was  cognizable  by  a  Court  of

Sessions and he had no jurisdiction to deal with the matter. In revision, the Ld. Sessions

Judge held that  no offence under Section 379 IPC was made out  and if  at  all,  the

materials placed before the Court disclosed the offence of mischief which was a non-

cognizable one and in respect of which the police could not place any charge sheet and

as no cognizable offence was made out, the order of the Ld. Magistrate was upheld. The

Hon’ble High Court held that both the Courts were wrong in their respective views. The

said case was under the old Cr.P.C. and in respect of a non-cognizable offence being

disclosed, it was held as under:

“11. If, according to the learned Sessions Judge, an offence of mischief
was  disclosed,  then  it  was  open  to  the  Magistrate  to  follow  the
procedure prescribed for the trial of non-cognizable cases. The learned
Sessions Judge opines that the police had no power to place a charge-
sheet for a non-cognizable offence and that the Court could not take
notice of such an offence even if the charge sheet and the materials
placed before it disclosed such an offence. I do not think that this view
is correct.”

Reference  was  made  to  Section  155  Cr.P.C.  and  that  Section  155(2)  prohibited

investigation by police into a non-cognizable case without the orders of a Magistrate

and it was observed that the point of decision was not whether the police can investigate

into  a  non-cognizable  case  without  the  orders  of  a  Magistrate  but  whether

the Magistrate  before  whom  a charge sheet  was  placed,  had  no  jurisdiction  to  take
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cognizance of a non-cognizable offence which was disclosed in the police report. It was

further observed:

“The  question  is  one  of  “cognizance”  by  a  Magistrate  and  not
“investigation”. “Cognizance” and “investigation” are two different
things. 

13. I  cannot  accept  the  proposition  that  a  Magistrate  has  no
jurisdiction to take cognizance of a non-cognizable offence disclosed in
the report made by a Police Officer.

Xxxx

The  wording  of  Section  190  clearly  indicates  that  it  empowers  a
Magistrate to take cognizance of any offence upon a report in writing
of such facts made by a Police Officer. The wording is quite general
and  would  include  even  a  non-cognizable  offence  being  taken
cognizance of by a Magistrate upon the report made in writing by a
Police Officer.

14. In this  case, the police investigated into a cognizable offence of
theft under Section 379 IPC. If the allegations made in the charge sheet
and the other materials placed before the Court did not disclose that
offence but disclosed a non-cognizable offence, it was the duty of the
Magistrate to take cognizance of that offence treating the police report
in such a case as a complaint under Section 190(a) of the Criminal
Procedure Code, and follow the procedure prescribed for trial of such
offences.

This appears to be the consensus of opinion of some of the High Courts
in the Indian Union. The Bombay High Court, after reviewing various
cases on the point, has taken this view in the case reported in Emperor
v. Shivaswami Guruswami, ILR 31 Bom 498: AIR 1927 Bom 440. The
Madras High Court also has taken a similar view in the case reported
in Public Prosecutor v. Ratnavelu Chetty, ILR 49 Mad 525: AIR 1926
Mad  865  (FB).  Their  Lordships  have  held  that  the  Magistrates
mentioned in Section 190 are entitled to take cognizance of even a non-
cognizable offence upon a report made in writing by a Police Officer.”
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Thus, it  was held that the Magistrate can take cognizance of even a non-cognizable

offence upon a report made in writing by a Police Officer and that the police report has

to be treated as a complaint  and the procedure prescribed for trial of such offences

would then be followed. 

33. The  said  issue  had  also  come  up  before  the  Hon’ble  Supreme  Court  and

reference may be made to the judgment of the Hon’ble Supreme Court in Keshav Lal

Thakur  v.  State  of  Bihar  (1996)  11  SCC  557  [which  it  may  be  mentioned  is

subsequent to the judgment of the Hon’ble High Court of Delhi in Surinder Kumar v.

State  (supra)] wherein  the  Hon’ble  Supreme  Court  had  quashed  the  proceedings

holding that “neither the police was entitled to investigate into the offence in question

nor  the  Chief  Judicial  Magistrate  to  take  cognizance  upon  the  report  submitted  on

completion of such investigation” as on the own showing of the police, the offence

under Section 31 of the Representation of Peoples Act, 1950 was non-cognizable and

the police could not have registered a case for such an offence under Section 154 Cr.P.C.

However, it was also observed therein:

“While on this point, it may be mentioned that in view of the proviso to
Section 2(d) Cr.P.C., which defines ‘complaint’, the police is entitled to
submit, after investigation, a report relating to a non-cognizable offence
in which case such a report is to be treated as a ‘complaint’ of the police
officer  concerned,  but  that  explanation  will  not  be  available  to  the
prosecution  here as  that  related  to  a  case  where the  police  initiates
investigation  into  a  cognizable  offence-  unlike  the  present  one-  but
ultimately finds that only a non-cognizable offence has been made out.”
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It was thus held that where investigation was initiated into a cognizable offence but

ultimately, it was found that only a non-cognizable offence was made out, the report of

the police would be treated as a complaint. 

34. In  Guguloth Jagan  v.  The State of Telengana  Criminal Petition No.2894 of

2015  decided  on  27.04.2015,  reliance  was  placed  on  the  judgment  of  the  Hon’ble

Supreme Court in Keshav Lal Thakur v. State of Bihar (supra) and it was held that

the  investigation  was  hit  by  Section  155  Cr.P.C.  as  the  report  of  the  de  facto

complainant clearly showed the commission of a non-cognizable offence so the police

at the very first instance ought to have treated the report as a non-cognizable case and

ought to have followed the procedure contemplated under Section 155 Cr.P.C. whereas

knowingly  the  FIR  was  registered  for  cognizable  offence,  however,  it  was  also

observed:

“It  may  be  noted  that  in  a  given  case  if  from  the  report  of  the
complainant, the police could not at the initial stage decide whether a
cognizable  offence  or  non-cognizable  offence  was committed  and in
such dilemma registered the case for the cognizable offence and then
after  investigation  laid  charge  sheet  for  the  non-cognizable  offence,
such investigation will not be vitiated in view of the explanation given
to the term complaint under Section 2(d) of Cr.P.C…

Xxx

a) In such an instance, the report ultimately filed by the police though
discloses  a  non-cognizable  offence,  still  it  can  be  deemed  to  be  a
complaint and cognizance can be taken by the Court. Or in a given
situation, in a non-cognizable case the police conducts an investigation
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after  obtaining  permission  of  the  concerned  Magistrate  and  files  a
report, the same can be covered under the explanation to Sec.2(d) of
Cr.P.C.”

In the present case as well, the FIR was registered for one cognizable and one non-

cognizable offence. As per Section 155 (4) Cr.P.C. where a case relates to two or more

offences of which at least one is cognizable, the case shall be deemed to be a cognizable

case,  notwithstanding  that  the  other  offences  are  non-cognizable.  Thus,  the  present

would  be  deemed  to  be  a  cognizable  case.  The  charge  sheet  was  also  filed  for  a

cognizable and a non-cognizable offence and it is only at the stage of charge that this

Court has come to a finding that, prima facie no offence under Section 308 IPC which is

cognizable was made out,  hence the procedure for  a non-cognizable case has to be

followed treating the police report as a complaint. Reference herein may also be made

to the definition of complaint contained in Section 2(d) of Cr.P.C. which reads as under:

“(d) “complaint” means any allegation made orally or in writing to a
Magistrate, with a view to his taking action under this Code, that some
person,  whether  known or  unknown,  has  committed  an  offence,  but
does not include a police report.

Explanation.-  A  report  made  by  a  police  officer  in  a  case  which
discloses,  after  investigation,  the  commission  of  a  non-cognizable
offence shall be deemed to be a complaint; and the police officer by
whom such report is made shall be deemed to be the complainant.”

While ordinarily, a complaint does not include a police report, but where a report is

made by a police officer after investigation which discloses the commission of a non-
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cognizable offence, it shall be deemed to be a complaint and the police officer by whom

such report is made shall be deemed to be the complainant. Similar view has been taken

in  Rakesh  Kumar  Sharma  v.  State  of  UP and  Another  2007  (9)  ADJ  478  and

Santosh  Kumar and  2  Others  v.  State  of  UP and  Another  Application  u/s  482

No.45609 of 2018 decided on 31.01.2019. 

35. A similar  situation  arose  before  the  Hon’ble  High  Court  of  Delhi  in  Nawal

Kishore  v.  The State  Crl.M.C.642/2009 decided on 11.12.2009 wherein the  charge

sheet  was  filed  under  Sections  272/273  and  328  of  the  IPC  and  the  matter  was

committed  to  the  Court  of  the  Ld.  Additional  Sessions  Judge.  The  Ld.  Additional

Sessions  Judge  discharged  the  accused  for  the  offence  under  Section  328  IPC and

remanded the matter back to the court of the Ld. ACMM to deal with the charge sheet

for the offences under Section 272/273 of the IPC. Revision petition was filed on the

ground that the charge having been framed only for a non-cognizable offence, the trial

stood  vitiated  as  the  procedure  under  Section  155  of  the  Cr.P.C.  for  taking  prior

permission to investigate a non-cognizable offence was not followed but the same was

dismissed. Upon the said order being impugned, the Hon’ble High Court referring to the

earlier judgment of the Hon’ble High Court of Delhi in Dr. Kamal Kishore Kalra v.

State (NCT of Delhi) 151 (2008) DLT 546 (in which case the judgment of the Hon’ble

State Vs. Ravinder Vishwanath Gaikwad.                  FIR No.96/2017                                     Page No.44 of 46

GEETANJLI
GOEL

Digitally signed by
GEETANJLI GOEL
Date: 2022.02.18
13:12:09 +0530



High Court of Delhi in Surinder Kumar v. State (supra) was duly taken note of) and

the definition of complaint under Section 2(d) of Cr.P.C. observed as under:

“The  explanation  attached  to  this  section  clearly  pre-supposes  a
situation that where initially a charge-sheet has been filed for both a
cognizable  as  also  a  non-cognizable  offence  and  thereafter  the
proceedings in the cognizable offence are dropped, the same shall be
deemed to be treated as a complaint and the police officer by whom
such a report is made shall be deemed to be the complainant. This is
clearly so in the instant case. Proceedings for the cognizable offence
having been dropped/ discharged, the charge-sheet has to be treated as
a complaint under Section 2(d) of the Code and the police officer who
has filed the charge-sheet has to be treated as the complainant.”

 

Similar is the situation in the present case wherein it has been held that the offence

under Section 308 IPC, which is a cognizable offence,  is prima facie not made out

against the accused while the offence under Section 355 IPC which is a non-cognizable

offence  is  prima face  attracted  against  the  accused.  Hence,  the  proceedings  for  the

cognizable offence having resulted in discharge, the charge-sheet in the present case has

to be treated as a complaint under Section 2(d) of the Cr.P.C. and the police officer who

has filed the charge sheet has to be treated as the complainant.

CONCLUSION

36. In view of the above discussion, it is held that the offences under Sections 308

and 201 IPC are prima facie not made out against the accused Ravinder Vishwanath

Gaikwad and he is discharged for the same. However, the offence under Section 355
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IPC is prima facie made out against the accused. Since the offence under Section 355

IPC is non-cognizable, the charge-sheet would be treated as a complaint under Section

2(d) of the Cr.P.C. and the police officer who has filed the charge sheet would be treated

as  the  complainant.  The  said  offence  is  triable  by  the  Court  of  Ld.  Magistrate.

Accordingly, the matter is remanded to the Court of Ld. CMM to be marked to a Court

of Ld. ACMM dealing with cases of MPs/MLAs for disposal in accordance with law.

ANNOUNCED IN THE OPEN COURT                     (GEETANJLI GOEL)
ON THIS 18th DAY OF FEBRUARY, 2022    ASJ/SPL. JUDGE (PC ACT) (CBI)-24

                                                        (MPS/MLAS CASES),             
                   ROUSE AVENUE DISTRICT COURT,

        NEW DELHI
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